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ISAAC F. REDF1ELD, ) 



Wasuimo- 

TOW. 

John A. Warner vs. Stockwell b Foster. Marck ' f836 - 

A citizen is not exempted from enrolment in the militia on account of 
bodily infirmity, if his infirmity is not open to observation, and is an. 
known to the officer making the enrolment. And upon being enrolled 
he becomes subject to military jurisdiction, until disenrolled in the man- 
ner prescribed by statute. 

In the imposition and remission of fines militia officers act judicially, and 
in casea within their jurisdiction their final decisions are conclusive. 

Sergeants' warrants may be signed in blank, and entrusted to captains, with 
authority to fill up and deliver out the same to the sergeants of their 
respective companies. And when such a warrant is accepted and acted 
upon by a sergeant, its validity is not impaired by the fact, that it had 
previously been filled up for another person, and delivered to him. 

The doings of a sergeant under a writ of execution for a fine, if regular in 
form, will be sustained by proof that he was a sergeant de facto, having 
been duly elected and sworn. 

If a debtor is committed on a writ of execution, when it ought to have been 
levied on property, bis remedy is by an action against the officer. The 
commitment is not thereby rendered void. And it seems, that to entitle 
the debtor to any redress in such a case, he should have been willing to 
acquiesce in the taking of hie property. 

Vol. ix. 2 



10 CASES IN THE SUPREME COURT 

W *£$r' Trespass for assault and battery, and false imprisonment. 
1836 The plaintiff had been enrolled as a private in a company of 
j. A.Warner m ^ tia commanded by the defendant Stockwell, and having been 
8tockteii* amercec I in a fine for non-appearance at a training of said cotn- 
Fortw. pany^ was committed to jail by the defendant Foster, as ser- 
geant of said company, on an execution for the fine aforesaid. 
This was the trespass complained of. Plea not guilty, with 
notice of justification. The questions raised on trial will appear 
from the following bill of exceptions : 

Plaintiff made a prima facie case under the general issue, and 
rested. The defendants then showed the existence of the 
company, that plaintiff resided within the limits of the com- 
pany, and was between the age of eighteen and forty-five 
years: — that defendent Stockwell, being duly commissioned and 
sworn as Lieutenant, was commanding officer of the company, — 
that plaintiff was enrolled and warned to attend the annual June 
training in the year 1835 ; that he did not attend and was amerced 
in the sum of $2, by defendant Stockwell, for nan appearance* 

The citation issued by defendant Stockwell to plaintiff, dated 
31st July, 1835, and the return thereon, were offered by defen- 
dant, objected to bj plaintiff, and admitted. 

The execution bearing the same date, but in fact not issued 
until the expiration of twelve days from the return of said cita- 
tion, directed to defendant Foster, as sergeant, and upon which 
it was admitted he afterwards committed plaintiff to the jail, on 
his refusing to pay the amount thus specified, was then offered 
by defendants, objected to by plaintiff, but admitted by the 
Court. 

The defendants, further to sustain the issue on their part, 
offered in evidence a warrant signed by the Colonel of the regi- 
ment to defendant Foster, as sergeant, which was objected to, 
but admitted. Defendants also proved that defendant Foster 
had been sworn to the discharge of the duties oi Sergeant, and 
had said warrant in his possession before he arrested plaintiff. 
The plaintiff then offered to show, that at the time he was 
warned to do military duty as aforesaid, and ever since, and for 
many years before that time, and from childhood, he had been 
laboring under very considerable bodily infirmity, in consequence 
of having a rib or ribs fractured many years ago, so that he 
ought not to be subject to do military duty, and was not an able- 
i bodied man within the meaning of the statute ; and after the 
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mining named, and before the amercement, he notified the de- w J5*!l3E) 0,,, 
fendant Stockwell of said disability. The plaintiff also offered lfia * 
to show, that the warrant aforesaid was signed by said Colonel f A Wanwr 
in blank, and given to defendant Stockwell, to fill up as occasion g^^;,,^ 
might require ; that he had filled it up with the name of and de* FoatM> 
Kvered it to another sergennt, and afterwards, without his con* 
sent, taken it back, and made use of it for defendant Foster. 
This testimony was objected to, and rejected by the Court. 

The plaintiff also offered testimony tending to show, that 
within twelve days after said training, be applied to defendant 
Stockwell to be excused from any amercement on account of 
said neglect, by reason of said bodily infirmity, and that said 
Stockwell declared his excuse insufficient. 

Testimony was also given on the part of the plaintiff tending 
to show, that on the first day of August 1835, he applied to one 
Atwood, Colonel of the regiment to which this company belong- 
ed, to remit said fine, and on that occasion showed him a certifi- 
cate of the surgeon of the regiment, that his disability, before 
named, was sufficient to excuse him from military duty ; that the 
i Colonel informed the plaintiff that he could not attend to the 
| hearing of the matter within the next six days, and recommend- 
ed him to apply to some other of the field officers, but finally 
appointed the first Saturday in September after, for hearing the 
matter, of which defendant Stockwell was immediately notified, 
and that he issued the execution, notwithstanding that, before the 
time set for hearing, plaintiff was committed on it. The plaintiff 
abo gave evidence tending to show, that at the time, and before 
be was arrested on said execution, he had, within a few rods of 
the place, personal property to a large amount, of which he was 
the undoubted owner, and this was known to both defendants ; 
and that he requested defendant Foster (Stockwell being pre- 
sent) to levy the execution upon said property instead of his 
body, and that he refused to pay the money on said execution, 
only because he found it would preclude him from afterwards 
contesting the validity of the execution ; and so informed defend- 
ants; and that both defendants absolutely refused to comply 
with said request, saying they should immediately commit him to 
jail unless the money was paid, and therefore did forthwith arrest 
and commit him. 

The Court decided that if the testimony on the part of the 
defendant was believed, and notwithstanding the testimony on 
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W j^J <m,t ^ e P art °f the plaintiff, and so charged the jury, the defend- 
1836, ants were entitled to a verdict. To which decisions of the 

j. a wamet Court in rejecting testimony, and in their charge to the jury, the 

Stoekwaii & plaintiff excepted ; verdict for defendants. 

Po-ter - L. B. Peck for plaintiff.— \. The Court erred in exclud- 

ing the evidence offered, tending to show that the plaintiff was 
not liable to do military duty. The power and jurisdiction of 
militia officers, in the assessment of all fines, is special and limited. 
If they exceed their jurisdiction, they, as well as the officer, who 
undertakes to execute their process, become trespassers. (2 
Wm. Black. 1145. 10 Co. 75. 1 Saund. 74, and the notes.) 
The position will not be controverted, that to give validity to the 
proceedings of any Court, it must have jurisdiction of the per- 
son of the defendant, and of the cause. (Borden vs. Fitch, 15 
Johns. Rep. 141. Mills vs. Martin, 19 Johns. Rep. 33.) If 
the plaintiff was not liable to do military duty by reason of bodily 
infirmity, or was otherwise exempt, the defendant Stock well, 
had no jurisdiction of his person, and all the proceedings against 
him were a nullity. In Wise vs. Withers, (3 Cranch Rep. 33 L) 
the Supreme Court of the* United States, held, first, that a 
Justice of the Peace within the District of Columbia, was not 
liable to do military duty ; secondly, that a Court Martial had . 
no jurisdiction over him; and, thirdly, that the Court and the 
officer who arrested him, were all trespassers. This case is 
cited and approved by Chief J. Spencer in Mills vs. Martin, 
and it would seem to be decisive of the present question. To 
the same point is Sabin's case cited by Lord Mansfield in Mos- 
tyn vs. Fabrigas, (1 Cowp. 175.) Curry vs. Pringle, 1 1 Johns. 
Rep. 444. Bissell vs. Gold, I Wend. 210. Suydam vs. Wyck- 
off, 13 Johns. Rep. 144. The first section of the act of 1818, 
(1 Comp. Stat. 611) provides that each and every free, able- 
bodied white male citizen of this State, or any other of the 
United States, residing within this State, who is or shall be of the 
age of eighteen years, and under the age of forty five years," 
(with certain exceptions) " shall severally and respectively be 
subject to the requisitions of this act." If the plaintiff was not 
able-bodied within meaning of the Statute, he was not liable to 
be enrolled by the very terms of the act, and the defendant, 
Stock well, had no more jurisdiction over him than he would 
have had, had tha plaintiff been under the age of eighteen years. 
No lawyer certainly will controvert the position that an indi- 
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vidaal is not liable to military duty who is under the age of eigh- w *jJJgf a, » 
teen years or over forty-five. The same principle must be ap- 18ae - 
plied to the case of one who is not able-bodied. Howe vs. Gre- j. a. Warner 
gory, 1 Mass. Rep. 81. Commonwealth vs. Fitz, 11 Mass. g^^;,, & 
Rep. 540. Pitts vs. Weston, 2 Greenleaf s Rep. 349. Fotter - 

2. The evidence in relation to the warrant ought to have 
been admitted and the warrant itself excluded. A warrant is 
the only legal evidence of the appointment of a sergeant- 
it is the foundation of all his authority. The 8th section of the 
act of 1818( 1 Comp, L. 614.) provides that " all non-commis- 
sioned staff officers and sergeants shall receive warrants, under 
the hand of the commanding officer of the respective regiments." 
The authority to issue a warrant must be regarded as a personal 
trust, and as implying, to some extent, the exercise of judgment 
and discretion. The commanding officer ought to enquire so 
far as to ascertain that the appointment was regularly made. 
This enquiry can never be made when the warrants are signed 
in blank and filled up at the pleasure of the commanding officer 
of a company. But at all events, after a warrant has been once 
filled up and delivered over, it cannot be re-called, as was done 
with the case at bar, and filled up for, and delivered to some other 
person, without the acquiescence of the person to whom it was 
first delivered. (Burt vs. Dimmock, 11 Pick. 355.) 

It is insisted that there was error in the direction the court 
gave the jury — 

1. When the plaintiff applied to the Colonel to remit the fine, 
and after he had fixed upon a time and place for the bearing, of 
which Stockwell was duly notified, Stockwell's authority to 
issue an execution was entirely suspended, and his subsequent 
proceedings void, and the jury should have been so instructed. 
Case vs. Shepherd, 2 Johns Cas. 27. Briggs vs. Wardwell, 10 
Mass. Rep. 356. The 35th section of the act of 1818, it is 
true, requires that the time fixed for hearing the application for 
a remission of the fine, shall be within six days from the time 
application is made to the officer for that purpose. But the 
statute in this particular is merely directory. The People vs. 
Allen, 6 Wend. 486. Pond vs. Negus fy al 3 Mass. Rep. 
230. Waters vs. Davies, 4 Vermont Rep. 601.) 

2. The arrest and imprisonment of the plaintiff, after he had 
requested the defendants to levy the execution upon his property 
in lieu of his body, was unauthorized and rendered them tres- 



14 CASES IN THE SUPREME COURT 

Wu J^S^ 9 passers. It is only in those cases where personal property can- 
1886. not ^ f oun( j tnat an ffi cer i s authorized to arrest the body of a 



j. A.wamor debtor on exeC ution. ( 1 Comp. L. 209. C. 28. Sec. 2.) In the 
fw!* U * present case property was tendered before the arrest, and it was 
the duty oi the defendants to take it, and the jury should have 
been so directed. Hall vs. Hall, 1 Root, 120. The defend- 
ants exceeded their authority. They acted arbitrarily and op- 
pressively. The process was abused, and for this trespass lies. 
(1 Chitt. Plead. 169.) 

P. Dillingham, Jr. for defendants. — 1. Plaintiff offered to 
prove that when the penalty ,for which the fine was assessed, was 
incurred, he was exempt from military duty, on account of some 
physical disability. 

This was inadmissable from the following considerations. 

1st. No question was made that Stockwell was the lawful 
commanding officer of the company within the limits of which 
the plaintiff lived. 

2nd. Nor was it made a question that the plaintiff was a 
free white male citizen of this State, over 18 and under 45 years 
of age, and, prima facie, at least, able-bodied. 

3d. It was not pretended that the plaintiff came within any 
of the exceptions mentioned in the militia act, so called. (Stat. 
611.) Hence we contend that it was lawful for the command- 
ing officer, in whose company, he lived to enroll him in said com- 
pany, nay, it was his duty so to do, unless be found his name 
already on the roll (see 1st Sec. Militia act) The plaintiff had 
no apparent or visible inability, and if in his organization bodily, 
there was any " latent defect" or invisible infirmity, yet for en- 
rolling him, he cannot hold the commanding officer liable in this 
action. 

The commanding officer of the company was bound to en- 
quire as to plaintiff's liability to be enrolled. He had jurisdiction 
of the matter to be determined ; and having jurisdiction of the 
matter, however erroneous his decision, or malicious his motive, 
this action cannot be sustained. 1 Salk. 806. 2 T. R. 225. 5 
ib. 186. 1 Ld. Raym 466. 6 T. R. 449. 3 M. & S. 825. On 
the questions of age and ability of body, the commanding officer 
acts judicially. (Stat. ch. 96. Sec. 1.) In all cases where a 
magistrate has a duty to perform, which devolves upon him any 
enquiry or determination, he then acts judicially . Barnett vs. 
Peck r 6 Vt. Rep. 456. Wood vs. Peake, 8 Johns. Rep. 69. 
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3 T. Rep. 38. 2 East. 244. Movxt vs. AUen fy Bateman, D. *$£$£*> 
Chip. Rep. 381. l **- 

II. The time fixed by the field officer for hearing the plain- Jm ^wa^ 
tiff's application, was beyond the period when he bad or could stodSIiu t 
have any jurisdiction of the matter. The 35 Sec. ch. 96, Vt. F<nUa ' 
Stat, giving the right to apply to a field officer, makes it im- 
perative on him to set the time of hearing within six days ; with 
liberty, at the end of that time, to extend the time not exceeding 
six days more. If this section should be construed to be merely 
directory, the consequence would be,that the field officer might set 
the time one year as well as one month, in which time, the death 
or resignation of one of the officers would be likely to render all 
the proceedings void. Again, if the Statute be directory in this 
particular, as to the field officer's duty, then it is equally so as 
to the commanding officer's, and if lie sees fit not to wait, but 
his execution, as in this case, be is not thereby a tres- 



Applications in these cases, are not like appeals from an infe- 
rior to a superior jurisdiction, which vacate the judgment of the 
inferior court, but a mere stay of proceedings, that another per- 
son may remit the fine if he chooses. Even if an irregular ap- 
peal be taken, execution may issue... (Loveland vs. Bvrton y 2 
Vt. Rep. 521.) 

IIL The offer to show an irregular warrant to the defendant 
Foster was clearly inadmissible. 

If the sergeant, who serves the captain's notice or execution, 
has been appointed and sworn, that is sufficient, even without a 
warrant. "A corporal cannot object that the corporal who 
warned him, had not received his warrant, and therefore was 
not legally authorised to execute his order." (Hyde vs. MeJ- 
m,2 Johns. Rep. 521.) 

" No action lies against a magistrate, though he was not duly 
qualified to act." (3 B. & A. 266. ) At any rate, this warrant 
was regular on its face, and could not be collaterally impeached, 
so as to make Foster, who had acted under it, a trespasser in 
this action. 

IV. Is an officer, holding an execution, liable in an action of 
Trespass and false-imprisonment, for arresting the body of the 
debtor, when he is informed that the debtor has sufficient per- 
sonal property, within his precinct, to satisfy the execution and 
charges? 
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W x£XT 9 In Bate * vs - Carter, 5 Vt. Rep. 608., and Dow vs. Smith, 

1636 -' 6 Vt. Rep. 520., it is clearly settled, that the first sec. of No. 

j. a Warner 1 * c ^- 28« Vt. Statute, is entirely directory; and the reasoning 

atockweii & °f l ' ie court i n the latter case, will apply with equal force to the 

F«ier. 2i sec. of the same act. If it is not " to be endured that an 

officer must see a debtor in execution escape from the county, 

because the officer has not been to the debtor's house with the 

execution," then certainly it cannot be endured that he shall 

see him escape, because he has not searched through his pre- 

cinct, to see if personal property may be found whereon to levy, 

and satisfy his execution. 

In the above case of Dow vs. Smith, the court say, 

" The only practicable course is to treat the officer's proceed- 
" ings as good, and if his disregard of this directory Statute is 
" without excuse, malicious, and productive of injury to the 
" debtor, let redress be had by an action on the case therefor 
" against him ;" and such it may be truly said, " has been the 
practical construction of the 2d sec. of this Statute, ever since 
its adoption." If after an arrest made by the officer, he should 
refuse to receive personal property, when offered, he would not, 
for that, be liable in trespass and false-imprisonment. See 3 
Com. Dig. 493. — where it is decided that false-imprisonment 
does not lie against an officer for refusing bail. 

Should it be objected that more than legal costs were allowed 
and included in the execution, the case of Johnson vs. Wilkin- 
son, 17 Johns. Rep. 145., is decisive of the point, that for that 
cause this action does not lie. 

Royce, J. Delivered the opinion of the court. 

We have to consider the several grounds taken by the plain- 
tiff, in answer to the justification relied upon by the defendants. 

He begins by insisting that he had a right to prove, in support 
of this action, his inability to perform military duty, in conse- 
quence of an internal injury received in childhood. The stat- 
ute has imposed this duty upon " every free, able-bodied, white, 
male citizen of this State, or of any other of the United States, 
residing within this State, who is or shall be of the age of eigh- 
teen years, and under the age of forty-five years," with certain 
exceptions. It is assumed that all these qualifications must co- 
exist, to subject an individual to military jurisdiction ; that the 
question of jurisdiction is, from its nature, at all times, an open 
question ; and consequently, that if, in fact, the plaintiff was not 
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an able-bodied citizen, the whole proceedings against him should W jS5*JJ 0B » 
be treated as void. In order to determine how far this conclu- 183S - 
aion should be admitted, some farther notice of the Statute be- JA.wanw 
comes necessary. Having in these general terms designated f^™ 11 * 
those who are subject to the requisitions of the act, it directs 
that they shall be enrolled in the militia, by the captains or com- 
manding officers of the respective companies, within whose 
bounds they shall reside. It is made the duty of such com- 
manding officers to enroll every such citizen, including those, who, 
from time to time, shall come to reside within the bounds of their 
respective companies. And in all cases of doubt respecting the 
age of the party to be enrolled, he is required to prove his age 
to the satisfaction of the commanding officer. Notice of such 
enrollment is to be immediately given to the person enrolled, 
though a legal warning to attend a company, battallion, or regi- 
mental muster, or training, is allowed to operate as notice of en- 
rollment. By the second section various officers of the United 
States, and of the State government, and persons in certain situ- 
ations and employments, are excepted from the operation of the 
Statute; and all such are declared to be exempted from enroll- 
ment. 

From all this it is evident, that the question of jurisdiction 
must relate to the time of enrollment, which is the first act and 
the base of all subsequent proceedings. On this principle it 
has been adjudged, that in cases of express and permanent ex- 
emption from military duty, there was a want of jurisdiction over 
the party exempted, which rendered all proceedings against him 
foid. ffise v. Withers, 3 Cra. 331.— McLane v. Stuart y 
reported in Swift's Evidence, 359. And it must be conceded, 
that if the first section of the act did not extend to the plaintiff, 
his case is quite as favorable, as if he had come within the ex- 
emptions of the second section. The statute, however, must 
receive a practicable construction. There are various disabili- 
ties arising from bodily infirmity. Some are visible and notori- 
ous, as the want of a foot, a band, an eye, and the like, while 
others are not open to observation. Some are permanent, and 
others temporary. Now to the first class it is manifest that the 
statute was never intended to apply ; and therefore it may for 
the present purpose be admitted, that thus far the military juris- 
diction should be denied. As to permanent infirmities of the 
other class, it is clear that if they render the party unable to 

Vol. ix. 3 
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W ^i!$T'* schar S e lne c * ul * es °f a soldier, they ought fully to absolve 
Afe36> hiin from those duties. But it does not follow, that such a per- 
j a. Warner son ma y not rightfully be enrolled. So long as his infirmity is 
ftock»eiifc invisible, and unknown to the commanding officer, it is the duty 
Fo^r. f tne j aUer tQ ean) ji n j m# The statute can admit of no other 
sensible or just construction. And this is rendered still more 
evident, when we find that such a case is contemplated and pro- 
vided for. It is enacted by the 8th section, that " no non-com- 
missioned officer or private shall be disenrolled from the militia 
for disability, without a certificate from the regimental surgeon, 
or surgeon's mate,, to the acceptance of the commissioned offi- 
cers of their respective companies/' Here is a provision for 
becoming disenrolled,. which can be applicable to those only, who 
are laboring under permanent infirmity ; and no distinction is 
made between persons thus affected previous to enrollment, and 
those who afterwards become so. If the .plaintiff was affected 
with the infirmity which he offered to prove, it was not apparent 
to others, nor had the defendant^ Stockwell, any notice of it, 
until after the plaintiff bad been* enrolled and dealt with as one 
of the company*. Therefore it cannot now avail him for the 
purpose of avoiding the enrollment ab initio, though it should 
famish sufficient cause for a disenrollment. In the mean time 
the plaintiff became subject, like others of the company, to the 
military jurisdiction conferred by the statute. Cases are cited 
fram. Massachusetts, to show that evidence of the plaintiff's dis- 
ability ought to have been received. Bot the extent of their ap- 
plication will readily appear,, from a brief notice of the regula- 
tion adopted by that State on these subjects. They have a 
different course of proceeding for this kind of forfeitures, which 
to some may appear prefepable to the summary and final pro- 
cess authorised by our law. The clerk of each company is there 
the proper officer to prosecute for fines of this description. And 
it appears by the cases to which we are referred, of Howe v. 
Gregory, 1 Mass. 81, and> Commonwealth v. Fitz, 11 Mass. 
540, thai in such prosecution by the elerk, evidence of bodily 
infirmity is admissible, though the party may have neglected to 
make an excuse to his commanding officer, as the statute required, 
or may have made it unsuccessfully. The excuse would seem 
to be enjoined as a measure of mere prudence, to prevent the 
inconvenience of an unjust or groundless prosecution ; not as an 
appeal to any judicial authority. In this respect our system is 
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entirely different ; it being settled by the case of Mower v. w Jj^ m > 
Allen and Bateman, 1 Chip. 381, that, in imposing and remit- 16a6 -' 
ting fries, militia officers act judicially, and that their final deci- 1 A Warnrr 
sions are conclusive. In another view the cases cited are equally g^,^,, fc 
inapplicable to the present. There the question arose in a di- Foat * r - 
rect prosecution for the penalty ; whereas it now arises in a dis- 
tinct and collateral action. The evidence was correctly exclu- 
ded. 

The next question arises under the 35th section of the act, 
which authorises the person amerced to apply to a field officer of 
the regiment, for a discharge or remission of the fine. The 
plaintiff made such an application. And it is urged that the 
process «for collecting the fine was legally suspended, so long as 
the field officer saw fit to hold the subject under consideration. 
This depends on the question, whether the statute, in this parti- 
cular, is merely directory to the officer. The rule on this subject 
is very clearly and correctly stated by Marct, J. in The People 
v. Allen, 6 Wend. 486. He says " that where a statute spe- 
cifies the time, within which a public officer is to perform an 
official act, regarding the rights and duties of others, it will be 
considered as directory merely, unless the nature of the act to 
be peribrmei, or the language used by the legislature,*hew that 
the designation of the time was intended as a limitation of 
the power of the officer." According to the te9t here given, 
the question raised admits of no doubt. The statute allows the 
delinquent six days, within which to make the application, after 
being served with notice of the amercement, it then directs 
that " the said field-officer shall thereupon notify the captain or 
commanding officer of the company, to which such delinquent 
belongs, of the time and place when he will hear the excuse of 
such delinquent, which shall be within sis days from the time 
application stall be first made, and request the commanding offi- 
cer to appear and show cause," bc> ■" And the said field- 
officer may, if he thinks proper, at the time of hearing said ex- 
cuse, give further time for (hearing the same, not exceeding six 
days from the time first appointed ; and said field-officer may or 
may not remit said fine, as the circumstances of the case may 
require/' The power thus vested <ia the field-officer is not 
strictly an appellate power, since the right of issuing final pro- 
cess in .the case is not given htm. If he thinks proper to remit 
the fine, the proceedings are at an end ; but if not, execution 
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W X£X w# k sues fr° m d |e commanding officer of the company, founded on 
J836. t fr e amercement, as made by him. It is more properly a pow- 
j. A.warner er Q f ^q^ or restraint upon the latter officer, operating to stay 
f££j7 n& proceedings pending before him, but not effectually to transfer 
them to another jurisdiction. The nature of the power, there- 
fore, indicates that it should be temporary. If the field-officer 
has a general discretion to suspend proceedings of this kind, he 
may defeat the collection of a fine without ever remitting it. The 
result is, that did the question rest solely upon the former clause 
of the section, which says that the time for hearing the excuse 
shall be within six days after application made, we should feel 
constrained to say, that here was a limitation upon the power of 
the officer ; and consequently, that his appointment of a distant 
day for hearing the excuse, was wholly unauthorised. But the 
express negative words of the latter clause, place the matter 
beyond all dispute. No statute was ever construed to be merely 
directory, in opposition to its own direct negative terms. Here 
was, therefore, no restraint upon the defendant, Stockwell, when 
he issued the execution, and die same was legally issued. 

An attempt was made on trial, to invalidate the warrant issued 
to the defendant, Foster, as sergeant. We think the evidence 
offered for that purpose was properly rejected. The practice 
of signing these warrants in blank, and authorising the captains 
to fill out and deliver them to the sergeants of their respective 
companies, we believe to be very general, if not universal. No 
evil is known to have ever resulted from it. In the case cited 
to this point of Burt v. Dimmock, 1 1 Pick. 355, the objection 
was, that the colonel had not even signed the warrant ; but that 
another person had signed it in his name, under a previous gen- 
eral licence to that effect. And if the defendant, Stockwell, 
had competent authority to fill and deliver out the warrant, the 
additional facts, offered to be shown, could be of no legal impor- 
tance. This authority would imply the right of selecting the 
proper officer to receive the warrant. And though, by mistake, 
or otherwise, it might once have been delivered to another per- 
son, that fact could not impair its validity as a warrant to Fes- 
ter, after it had been accepted and acted upon by him. Besides, 
we may well presume, in the absence of proof to the contrary, 
that in pursuance of the 8th section of the statute, this warrant 
had been duly recorded by the adjutant, as having issued to 
Foster. 
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But, admitting that the validity of the warrant is left in doubt, w $g$** 
we are not prepared to say, that the legality of the plaintiff's im 
cotnmitment is thereby affected. It is a principle oi extensive J# A.wamw 
application, that an official act, if regular and correct in theg^J^,, ^ 
manner of its performance, will be sustained by proof that the **"* 
peraon doing the aft was an officer dejacto. The rule is oth- 
erwise m proceedings instituted for the purpose of directly try- 
ing his right. The defendant, Foster, was at least a sergeant de 
fmeto, having been duly elected and sworn. Rex v. Lisle, 2 
Stnu 1091. And without deciding whether this would enable 
bun to act without a warrant in a matter strictly military, and 
where, perhaps, the warrant might be his only ostensible authori- 
ty lor acting, we think he had authority sufficient for the act 
complained of; or rather, that the act cannot be impeached for 
want of authority. His immediate authority for making the 
commitment was contained in the writ of execution, which in 
its nature was rather a civil than a military process. And as, 
a our opinion, the principle just stated would protect a consta- 
ble or other civil officer in a like case, we see no good reason for 
denying to Foster the benefit of the rule, at least in this branch 
of bis official duty. 

The remaining objection is to the mode resorted to for enfor- 
cing the execution. The plaintiff offered to prove that it might 
have been satisfied by a levy on property, and without an arrest 
or commitment of his person. According to the order of pro- 
ceedings pointed out by the statute, directing the mode of levy- 
ing executions, the officer is first to demand payment of the 
debtor, or at the place of his abode, and then the right of arrest- 
ing the person is postponed to that of seizing property. As to 
the first step prescribed, it is well settled, that the statute is 
merely directory. Eastman v. Curtis, 4 Vt. Rep. 616. — Daw 
v. Smkh 9 6 Vt. Rep. 519. The other part of the enactment 
affects the personal liberty of the debtor, and, for any wanton 
violation of the right intended to be secured to him, he is cer- 
tainly entitled to redress. But too strict a hand must not be 
kid upon the officer. Whenever he takes property, unless spe- 
cially directed by the creditor, he acts upon hazards against 
which he has no indemnity. -A liberal scope should be allowed 
him for the exercise of honest judgment and discretion. If he 
commits the debtor in disregard of his right, without any appa- 
rent necessity for so doing, and from motives of oppression or 
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W jJfa!|J "*> malice, he ought to be answerable for all damages, and not oth- 

1836. erwise. It would, therefore, seem, that the debtor's remedy 

j. a wutm should be sought in a distinct action against the officer. Indeed, 

stock^»n * ^0 decisions, already made on the first requirement of the act, 

Porter# appear, in principle, to cover the ground now taken. The court 

say, in Daw v. Smith, before cited, that " the only practicable 

course is, to treat the officer's proceedings as good ; and if his 

disregard of this directory statute is without excuse, malicious, 

and productive of injury to the debtor, lee redress be had by an 

action on the case therefor against bim«" 

There is another feature in this part of the case, which would 
go far to remove the objection taken, were it necessary to rely 
upon it. The complaint is, that the officer should have levied 
on property. But to entitle this complaint to consideration, it 
should appear that the debtor was ready to acquiesce in the ta- 
king of his property. la this instance, however, the plaintiff 
did not intend to acquiesce ; but gave the defendants to under- 
stand that they would be visited with *n action, for any attempt 
to enforce the execution. 

On the whole, we consider that the justification was made out, 
and that the judgment below must be affirmed. 

Judgment of County Court affirmed. 
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A note given, in whole or in part, for the compounding of penalties, or 
•oppressing of criminal prosecution! it void and uncollectable. 

This was an action of assumpsit upon a note of hand, dated 
November 10th r 1834, signed by said Sumner, as principal, and 
said Loveland, as surety, payable to the town Treasurer of 
Hinesburgb. The defendants pleaded the general issue and 
two pleas in bar, one of duress *l imprisonment, and the 
other, that the defendants were induced to give the note to stifle 
a criminal prosecution. On the trial, the defendants offered to 
prove, that, before the said 10th day of November,two prosecu- 
tions had been commenced by the town, grand jpror against 
Sumner,for retailing liquor without licence, — under the statute of 
1833, giving penalties, for the breach of said act, to the town — 
one of which bad been tried before * justice *f the peace, and 
a verdict and judgment rendered thereon against said Sumner, 
from which he appealed to the* County Court ; that on said 
10th day of November, Sumner gave judgment on the other and 
appealed ; that the town grand juror Urea said to Sumner, that, 
unless he would settle the fines and costs in these two prosecu- 
tions, he would have him arrested immediately on two other 
complaints and warrants, which were then made out and ready 
to be served ; and that said Sumner, under the fear of said war- 
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a Ja!^ , rants > did execute the note in question. This evidence was 

Jf. 7 : objected to by the plaintiff, and was rejected by the court. The 

iifo£burgh defendant requested the court to charge the jury, that, after the 
joo. ir'sum- appeals were taken, the town grand juror had no authority to 
Erouod." 12 ' settle or stop the prosecutions, and that they were beyond bis 
control. But the court refused so to charge, and directed a ver- 
dict for the plaintiff. To which the defendants excepted, and 
the case passed to the Supreme Court. 

Win. P. BriggSyforthe defendants, — Contended, 1st. That 
an error was committed by the court below, in not permitting 
proof that a part of the inducement or consideration for giving 
the note was the stifling of criminal prosecutions, because, if so, 
the note was void. 2 Wils. 341. 5 Dane's Dig. 169. 

2. That the defendants should have been permitted to prove 
that the note in question was given under a menace of imprison- 
ment, which is duress. 2 Inst. 483. 2 Roll. Abr. 124. 5 
Dane's Dig. 373. 7 id. 1. 

3. The grand juror of a town has no authority to settle 
prosecutions for offences against our criminal, or penal laws, and 
take notes for the fines and costs, at any time ; much less, after 
an appeal has been taken. See R.Statute p. 421 and 422. And, 
more especially, in this case. Because, 1st. had the prosecu- 
tion proceeded to final judgment in the county court, and re- 
spondent been convicted, in that case the fine would be the 
property of the State and belong to its treasury. 2nd. 
because it is against a sound and healthful administration of 
criminal justice to permit mere informing officers to compound 
offences against the laws. Jostph Swazy v. Daniel Mead, 
Orleans Supreme court, 1834. All contracts are void when it is 
contrary to the good policy of the State to enforce them. 5 
Dane's Dig. 168. and the authorities there cited. 7 id. 1. as 
to compounding offences. 

C. Adams for plaintiff.— I. The evidence rejected was offer- 
ed to maintain the plea of duress, and we insist that it had no 
tendency to prove this issue. 

Duress per minas is no defence unless it involve loss of life 
or limb. 1 Bl. Com. 131. Menacing to commit a battery, 
burn a house, or spoil goods, is not sufficient to avoid the act* 2 
Bac. Ab. 403. 

The duress pretended in this case was a threat of imprison- 
ment, but it is not alleged that there was no cause for the im- 
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prisonment, and, without proof,it is not to be presumed, that the *%£!** 
complaint and warrant were groundless. 1837, 

Actual imprisonment is not duress, unless the imprisonment is Town of 
without cause or fraudulent, Watkins v. Baird, 6 Mass. 506. HiDa, £ r « h 

Anon. 1 LeV. 68. ner*andL.E. 

2. Charge of the Court. As an abstract proposition, the ** 
charge of the court was unquestionably correct. Grand jurors 
have power to control prosecutions in their own towns until 
final judgments. Whether after final judgment they retain au- 
thority to discharge it, is a question that dees not arise in this 
case. The appeal in the case offered to be shown had no effect 
upon the grand juror's authority. In prosecutions for crimes and 
for penalties payable to the county or State treasurer, the au- 
thority of the grand juror ceases, when the suit passes from the 
justice by appeal or binding oyer. But in case of penalties, pay- 
able to the town, the case is different. States 9 attornies have 
power to collect all fines payable to the State and County trea- 
surers, (St. 557.) but they have nothing to do with fines paya- 
ble to the towns. The fatter are to be collected at the expense 
of the towns, and the suits must be prosecuted by the grand 
juror, in his own person or by his attorney. 

By the act of 1833, relative, to retailers, the penalties were 
payable to the towns, and the town grand jurors were made pro- 
secuting officers. In the previous acts, relative to retailers and 
tavern keepers,, the fines were collectable on information or in- 
dictment. But the act of 1833 is silent as to the manner of 
collecting the fines, and, consequently, an action of debt would 
lie. 2 Bac. Abr. 280. Whether the prosecution, offered to be 
shown, was in debt or otherwise, does not appear. 

One of the singularities of the exceptions, is, that the court 
were requested to charge as to the effect of evidence, which had 
been rejected. No evidence was admitted, nor offered, as to the 
consideration. Had the case admitted it, the defendants, under 
the general issue, might have shown a want of consideration, but 
this was not attempted. They offered to show that the note was 
executed under fear occasioned by threats, and this evidence 
was rejected, and then the case rested. 

The execution of the note having been admitted or proved, 
the burden of impeaching it was thrown upon defendants. 
That a legal discharge of judgments would be a good consid- 
eration for the note, cannot be doubted. Our statute, ( p. 285) 
Vol. ix. 4 



26 CASES IN THE SUPREME COURT 

jZTu™ 1 directs that persons convicted of. penalties shall pay or give tc- 

c curity, and the note may be considered in that light, even 

Town of without a discharge, and leaving the judgments to be satisfied by 

II 10<* burgh ' r i 

». payment of the note. 
nMRndB.L. It might have been competent for defendants to show that the 
judgments were not discharged, or that the discharge was by one 
unauthorized, in which case the court would have decided as to 
the effect of it, but no evidence of that kind was offered. 

Collamer, J. delivered the opinion of the court. 
In assumpsit,it may now be considered as settled, that every de- 
fence, except tender ,and the statute of limitations, may be given 
in evidence under the general issue. If, therefore, the evidence 
offered by the defendants, constituted or tended to prove any 
legal defence, it should have been admitted, as the general issue 
was pleaded. It is true, the testimony did not tend to prove 
duress, as no unlawful imprisonment was either suffered or 
threatened. The grand juror was the prosecuting officer for 
these penalties to final judgment, and be had power to receive 
the amount of the fine and cost, and discharge the prosecutions, 
or to enter a nolle prosequi* However it may be considered in 
England, in relation to notes,, as commercial paper, we, in this 
case, and as between the original parties to this note, consider 
it, under our law, open to all objection in relation to its consi- 
deration or inception. The compounding of penalties is an 
, offence at common law, of dangerous tendency, highly derogat- 
ory to public example, and prosecutions are no more to be im- 
properly suppressed by public informing officers, than by com- 
mon informers. And all bonds or notes, into the consideration 
/of which the compounding of a penalty, or the suppression of 
! a prosecution therefor, in any part enters, are void and uncollec- 
table. The officer has a right to receive the amount of the fine 
and cost and pay it into the public treasury, and were that all there 
was of this note, inasmuch as the town: treasurer has received it, 
it might be good ami collectable. But it is centra bonos mores, 
and of dangerous tendency, that any prosecuting officer may in- 
duce such settlement hy using his official influence and power, 
to threaten with other prosecutions, and to offer to suppress 
them, in order to procure a settlement of those already com- 
menced and pending. In this case the testimony tended to 
show, not merely that the two appealed prosecutions were set- 
tled, and made up this note, but that two other criminal prosecu- 
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tions, of what precise character we are not informed, were sup- ^^J*"^' 
pressed as an inducement to the giving of this note. !^ 7 ; 

This is hardly attempted to be justified even by the plaintiffs JSSbwtii 
counsel, in argument. We think the testimony should have been Jno . R." sum- 
admitted , and the jury instructed, that, if such proposition was^E^; 8 " 
made by the officer, and thereby the defendants were induced to 
give this note, they should find for the defendants. 

Judgment Reversed. 

Phxlps,J. Dissenting* 



- »« 



Amos Blodget vs. Abram Brinsmaid. ^. a m 

Relationship by affinity ceases upon the dissolution of the marriage which **?££*' 
created it. ' 

This was an action of ejectment, for land in Burlington. On 
trial, it appeared that in 1833, the defendant, as administrator of 
the estate of JobnXollard, recovered this land inejectment. T he 
plaintiff, in 1835, as the creditor of said Collard, deceased, 
recovered a judgment against the defendant, as administrator, and 
took out execution against the goods, chattels and lands of said 
deceased, and caused the same to be levied on the land in ques- 
tion. The defendant read in evidence a quit claim deed from 
said Collard to him, dated in 1827, of all his claim, &c. to the 
towns of Burlington -and Essex. This was all the evidence of 
title given by She defendant. The defendant also proved, that 
Samuel Hickok, one of the men, -appointed by a justice of the 
peace to appraise said land on the plaintiff's execution, married 
the sister of said Collard, but that she died many years before . 
this transaction ; and insisted that said Hickok Vas therefore dis- 
qualified to act as appraiser, as aforesaid, and so the said levy 
was insufficient. The court overruled said objection and ren- 
dered judgment for the plaintiff; to which the defendant except- 
ed, and the case passed Xo the supreme -court. 

J. Match for the defendant.-— The defendant, by virtue of 
his judgment against Brinsmaid, as administrator of Collard, 
bad no right to levy the execution on the premises in question. 
The land did not "belong to the estate of Collard, but to the de- 
fendant, in his own right. The deed of 1827 from Collard, the 
intestate, to the defendant, which was wholly unquestioned, pro- 
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°j«^"' ved that the land belonged to the defendant, in his own right. 
J837. Though the defendant, in order to recover of Warner the pos- 
Bfoj^ session, counted in the character of administrator of Collard, that 
Brined, makes no difference. The intestate's deed is conclusive evi- 
Admr ' dence that he had parted with all his interest in it. The proba- 
bility is, that the counsel, who commenced the original action of 
ejectment against Warner, supposed. this deed would be affected 
by the act of 1807, Statute, page 171. But that act could not 
have applied, as Warner claimed under Adams, who made a 
defective levy of execution in his favor against Collard. Here there 
was no adverse possession. Suppose the intestate liad indorsed 
a chose in action to defendant, and defendant instead of bringing 
the suit in his own name, had brought a suit as administrator to 
recover it, would it therefore be assets, as a matter of course ? 
But there are other fatal objections to the plaintifis recovering. 
He claims as an execution creditor, and therefore, if he has not 
strictly complied with the law, he gained «o title. The pro- 
ceedings of an excution creditor ought to be subject to a "search- 
ing operation,"and if doubts arise as to his having complied with 
the requisitions of the statute, those doubts ought to be solved 
against him. The statute, relating to the levy of executions, 
prescribes that the appraisers shall be judicious and disinterested, 
&c. Hickok, one of the appraisers, married the sister 
of the intestate, and has issue by her, living, though she 
is dead. We contend that Hickok was not a disinter- 
ested appraiser between those parties, within the statute. In 
giving a judicinal construction to the qualification "disinterested," 
regard must be had to the nature of the functions the individual 
was to perform. 1st. Were they merely ministerial ? If so, 
then, perhaps, the term might be limited to a pecuniary interest. 
But here they were not ministerial, but partaking of the nature 
of judicial duties. The appraisers were to exercise their judg- 
ment. It is a cardinal principle in the administration of justice, 
that all, who are to decide controversies and determine rights be- 
tween others, shall be disinterested, and by this we understand 
not only that they shall be free from any pecuniary interest, but, 
also, that they shall not be of kin or connection to either of the 
parties. The statute has disqualified all standing within the 
fourth degree of consanguinity or affinity. Stat. p. 131. Sect. 
23, and in other places. 

It is true the Statute, now in question, has not determined 
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bow near or distant the relationship may or must be, but, in the C jj£2jj"' 
silence of the Statute, the court must adopt a rule. It is manifest 1837a 
that a father would not be a legal appraiser for the son, or a son B)odget 
for the father, or a brother for a brother ; therefore, relationship Brined, 
renders the appraiser interested, and disquali6es him. We AHmr * 
most recur to the probable intention of the legislature, and to the 
general system of legislation, on matters coming within the scope 
of the principle. 1 Mass. 146—3 do. 21—8 do. 423—18 
do. 254. 

The legislature, then, having enacted that those, standing 
within the fourth degree of consanguinity or affinity, are incom- 
petent to act in a judicial capacity, their intention undoubtedly 
was to apply the same rule to this case. It is objected, how- 
ever,that Mrs. Hickok is dead, and,therefore, the objection ceases. 
Even had she died without issue, still Hickok would not be a 
competent appraiser, but as she died leaving issue, who are still 
living, and who are heirs to Cpllard's estate, the objection re- 
mains in fiill force. 

Again, it is said we ought not to complain, as the ' presump- 
tion is, that, if the appraiser had any bias, it was hi our favor. 
It however makes no difference, the law makes the appraiser 
incompetent, and we have waived nothing. 

C. Adams for plaintiff. — 1. The recovery by Brinsmaid, as 
administrator of Collard, in his suit against Isaac Warner, was 
prima facie evidence that the land, thus recovered, was assets in 
the hands of Brinsmaid. 

II. The deed from Collard to Brinsmaid was not competent 
evidence to rebut the presumption. 

This identical question was decided in the suit between these 
parties, January term, 1835. On a plea of no assets of Collard, 
this same deed was offered and rejected, and the court, on ex- 
ceptions, affirmed the decision. This question, then, as between 
these parties, is at rest. 

III. Hickok was a disinterested appraiser. He was not 
related to either of the parties. He was not related to Collard, 
for though he once married Collard's sister, she had been long 
dead. 

IV. If the administrator, with a deed in his pocket, still 
chooses to claim the land, as administrator, he is bound by his 
election, and is estopped by his recovery from any claim of right 
in himself. 

The court will, also, be slow in favoring a party, who inten- 
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^^SSJST" tkmally suppresses the evidence of bis title for years, and, by this 

ld37> suppression, seeks to gain an advantage. 
Biodget Collamer, J. The only claim to this land, by defendant,was 

BriuiLid, h» s deed of 1827. The effect of this evidence was fully passed 
Admr ' upon by this court, two years since. It was then decided, that 
this evidence alone could not enable defendant to hold this land, 
in his own right, against the legal presumption arising from the 
judgment, which the defendant recovered for this land, as the ad- 
ministrator of Collard. First, Because the legal presumption 
would be, that the recovery by the administrator was upon a 
title obtained by Collard after 1827. Secondly, There was no 
testimony tending to explain why the defendant, while he owned 
this land, in his own right, actually brought ejectment for it, as 
the property of Collard, and recovered it, as his administrator. 
The same question is again presented, and the defendant puts in 
the same testimony, and no more> The decision must be the 
same. Biodget v. Brinsmaid, administrator, (7 Vt. Rep. 10.) 
It is, however, insisted, that the plaintiff cannot recover, be- 
cause Hickok, one of the appraisers on the plaintiff's execution, 
formerly married the sister of Collard, she being long since dead. 
The statute provides that the appraisers shall be "judicious and 
disinterested freeholders." The word disinterested, as here 
. used, in relation to the performance of a judicial duty, we con- 
sider as meaning something more than being devoid of pecuniary 
interest. The appraisers should stand in no such relation to 
either party as would disqualifiy them for the execution of 
judicial power, between them. Was Hickok, when acting as 
appraiser, related to Collard, by consanguinity or affinity ? 
Consanguinity is the having the blood of some common ancestor. 
Affinity arises from marriage only, by which each party becomes 
related to all the consanguinei of the other party to the marriage, 
but in such case, these respective consanguinei do not become 
related, by affinity, to each other. In this respect, these modes 
of relationship are dissimilar. 1 Bla. Couuch. 15. Page 434. 
Christian's notes to do. 15 Viner's Abr. 256. 

The relationship, by consanguinity, is, in its nature, incapable 
of dissolution, but the relationship, by affinity, ceases with the 
dissolution of the marriage, which produced it. Therefore, 
though a man is, by affinity, brother to his wife's sister, yet, 
upon the death of his wife, he may lawfully marry her sister. 
Such is the law of this State, whatever may be the statute of 
Hen. 8. Judgment Affirmed. 
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Abkam Brinsmaid, Administrator of John Collaro v. Na- ^££j; 
thaniel Mayo. 1837 - 



In an action of account against one, as tenant in common of lands, count- 
ing upon the Statute remedy, the declaration must set forth the particular 
interest and estate of each party, in the land, and must allege, directly, 
that defendant has received mote than his just share of the profits of 
the estate, or it will be bad on demurrer. 

A plea in bar to such action, in the name of an administrator, setting forth 
that the intestate had parted with all interest in the land, before his de- 
cease, by conveying the same tot he present plaintiffs good for so much of 
the declaration as claims to recover of defendant, as bailiff of plaintiff, in 
his representative capacity. 

Matter of estoppel must be so pleaded, or it will be considered as waived. 

Account will not lie to recover damages, as for a tort. 

A plea in bar, that plaintiff has recovered the same lands in ejectment, 
and damages for the use, will be good in an action of account, for ail the 
lime subsequent to the disseizin alleged, and found in the former action. 

This was an action of account, wherein the plaintiff declares 
in two counts. First, Claiming an, account of the defendant of 
certain lands, which he occupied during the life time of the intes- 
tate, as tenant in common with him ; aad„ Second, For having 
occupied the same lands since the decease of Collard. Neither 
count in the declaration alleges that Collard was seized of one 
moiety, or of any other portion of the estate, but only that de- 
fendant was seized, as tenant in common with plaintiff, of one 
moiety ,and was in one instance bailiff of Collard, and in the other 
of Brinsmaid and bound to render a just account of rents and profits, 
which he should receive more than his just share,and then alleges 
that he refused to render any account, without alleging that he 
had received more than hia just share. The declaration con- 
cludes contra formam statuti. The defendant pleads, 1st. That 
Collard had conveyed all his interest in the premises to plaintiff, 
Brinsmaid, in bis life time by deed, signed, sealed, well executed, 
acknowledged and delivered,and that, at the time of his decease, 
he bad no . interest whatever, in the premises. To this plea 
there is a general demurrer. 

2. The defendant pleads that the said Collard, in his life time, 
commenced his action of ejectment, for the recovery of the same 
land, which was pending, at the time of his deeease, and pro- 
secuted by plaintiff, as administrator, to final judgment, in which 
the land was recovered and damages for rents and profits ; and so 
the same matter has been adjudicated. 
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To this, the plaintiff replies, that defendant, m that action, 
1837, filed his declaration for betterments, and recovered $150, 
AdnlSc&i- which was allowed by the court, and paid by plaintiff, and that 
Iard Va the judgment in plaintiff's favor did not include the use, rents and 
N * MayQ - profits of this land. 

To this replication there is a general demurrer and joinder in 
both cases. The County Court rendered judgment for the de- 
fendant. To this decision, plaintiff excepts and exceptions 
allowed, and the case comes here for revision. 

C. Adams j for defendants, — I. The admission, that Collard 
had conveyed all his interest in the land, is a perfect bar to all 
claim, made in the first count. 

The allegation here is, that defendant was tenant in common 
with plaintiff, as administrator of Collard. But if Collard, at his 
death, had no title,, nor interest in the land, there was nothing, 
of which they cotthl be tenants in common. 

II. By the pleadings to the second count, it is admitted that 
there was a recovery in March, 1830, in the ejectment brought 
originally by Collard, that the damages have been paid, and that 
plaintiff, as administrator, had taken possession. 

The statute provides, (page 85) that the plaintiff in eject- 
ment shall recover his damages, as well as the possession. 
This, then, is a bar to all claim,up tothe recovery. Burton v. Aus- 
tin, fit at. A Vt. Rep. 105. 

III. If, after the recovery, defendant had remained in pos- 
session, plaintiff could not recover in this count, but must count 
upon a tenancy with him,, either in his own right,, or as adminis- 
trator of Collard. 

IV. But the replication to the plea to the second count is 
defective. 

1 . It introduces various new matters, and, without even pro- 
fessing to traverse the plea, concludes to the jury. 

2. It neither answers nor traverses the plea. 

3. It is a departure from the writ the writ alleging a tenancy 
with Collard, from September 9, 1836, to June 1, 1829, and 
the replication, in effect, alleging a tenancy from March, 1830, 
to April, 1833. 

4» For duplicity, in setting out the nature of the recovery 
against defendant, the claim of the defendant, in his bill for bet- 
terments, the extent of the possession, by the defendant, and 
also, the limitation of the possession of the plaintiff, under his 
writ of possession. 
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5. It b confused and multifarious, comprehending a variety ^Ji^^i * 
of distinct matters, having no legal connexion, and wholly irrele- 1837 - 

™t- Briiwmaid, 

V. The declaration is also defective. Adm. 

1 . It "is not alleged in either count, that any title existed in Mayo. 
the plaintiff, nor that the defendant has received any more than 

hb share, and, by the authorities, both are necessary. 1 Bac. 
Ab. 32. 3 Chitty PL 579. Wheeler v. Home, Willes, 208. 

2. By the common law, account would not lie between ten- 
ants in common, unless plaintiff had actually constituted defendant 
hb bailiff. Co. Lit. 172, a. Idem. 200. B. 1 Bac. Abr. 31. 

3. Our statute (p. 142) b similar to the English statute, 
giving an action of account, where defendant has received more 
than his proportion* 

4. In the second count there is a strange jumble, that defend- 
ant was tenant in common with Collard, and, as bailiff of Brins- 
maid, administrator, was bound to render an account thereoTTo 
Collard. 

H. Leavenworth, for plaintiff. — Argued, 1st. That the 
deed from Collard to Brinsmaid does not affect Brinsmad as ad- 
minbtrator. Blodget v. Brinsmaid, Administrator of Collard, 
7 Vt. Rep. 1. 

2. The action of ejectment, which this plaintiff brought 
against the defendant, did not include any thing for the use of 
the land, as the damages in it were only nominal, which appears 
from the reccord, and the plaintiff was kept out of possession by 
the declaration for betterments, and did not get possession until 
April, 1833, which also appears of record. 

3. The introduction of the declaration for betterments, in the 
plaintiff's replication, is not new matter, as it is a part of the 
same proceeding, set forth in the defendant's plea, and has a 
direct connection with the action of ejectment, and is a part of 
the same transaction, and introduced, with other circumstances, 
to show that the plaintiff did not have the occupancy of the 
premises. 

Rsdfiblo, J. delivered the opinion of the Court. 

The pleadings, as presented to the Court, do not seem to have 
been settled, with much of that technical precision, which em- 
phatically denominates special pleading to be the science, the 
language, and the essence of the law. And, indeed, such preci- 
sion, however desirable, could hardly be expected, in the hurry 
Vol. ix. 5 
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^iS^' an< * confusion of a nisi prius term. But as it was the desire 
1337. f t j }e p art j eSj t h at t j ie Court should pass upon the questions 

Brinmoaid. discussed at the bar, we have done it, without much regard to 
Ad "' the inartificial manner, in which they are hinted at upon the re- 

Mayi - cord. 

The second plea in bar is most manifestly not avoided, or in 
any way affected by the plaintiff's replication. For it could 
not affect this judgment, or, indeed, the judgment in eject- 
ment, whether the defendant filed his declaration, and re- 
covered for betterments, or not. It might, inforo conscientuebe 
entitled to more or less consideration, but could, in no sense, be a 
ground of confirming or avoiding the judgment in ejectment. 

But this was probably intended by the pleader, as merely 
inducement to that part of the replication, in which plaintiff de- 
nies that any recovery was had in the action of ejectment, for 
the use of the land. Whether such recovery was, or was not 
had in the action of ejectment, is not material, but only whether 
the question of use was properly before the Court in that suit. 
If so, and the matter was adjudicated, it is not material, wheth- 
. er nominal or real damages were assessed. Or if, in any other 
mode, the judgment in the former suit is an estoppel upon the 
plaintiff in this case, then the defendant may well rely upon 
it as such. 

It is well settled, that the action of account will only lie where 
there is a privity of contract, or privity of estate, and will not 
lie to recover damages, as for a tort. 1 Swift's Dig. 581. And 
the action of ejectment is founded upon a supposed wrongful 
disseizin of plaintiff, by the defendant, and will, from its very 
nature, exclude the possibility of recovery in account or assump- 
sit for rent, during defendant's occupancy, subsequent to the 
ouster. And unless defendant was plaintiff's bailiff before the 
ouster found, in the action of ejectment, there would not seem 
to be any sufficient ground for this action. That is not relied 
upon. Whether after the ouster, the recovery in ejectment of 
nominal damages will conclude the plaintiff's right to recover 
further damages, it may be sufficient to say, that such has always 
been the practice of Courts in this State, since the statute giving 
the plaintiff the right to recover damages, as for mesne profits, in 
ejectment. And such, it is believed, is the general understanding 
of the profession. It is considered, that that statute has, in this 
State, merged the action of trespass for mesne profits, with the 
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action of ejectment. And so of course, there could be but one ^JJJSJj"' 
recovery for the same cause of action. This plea in bar would ia37 - 
thus seem to be a sufficient answer to the declaration, as it applies B A*ir" d ' 
to the same time there relied upon* Ma yo. 

The first plea in bar shows that Collard had convejed the 
land to Brinsmaid, before his decease, and at the time of his de- 
cease, had no interest whatever in the same. This would seem 
to be a sufficient answer to the plaintiffs claim to recover for 
the use of the land, since the decease of Collard, in bis repre- 
sentative capacity. But it is said that Brinsmaid's recovery, in 
ejectment, of this same land, as administrator of Collard, estops 
the defendant to rely upon this plea. That is undoubtedly 
true. But when an estoppel is a matter of record, and thus 
capable of being pleaded, and the party has an opportunity of 
pleading it, it must always be so pleaded, or it will be considered 
as waived. Here this plea is demurred to generally. And 
although we might hold in some cases, that a matter of this kind, 
which was pleaded generally, and not as an estoppel, was con- 
clusive upon the right, nor could we surely do that, when the 
matter, relied upon, was not even pleaded, except to another part 
of the case. This plea, then, would seem to be a sufficient an- 
swer to that portion of the declaration, which it professes to 
answer. 

In looking into the declaration, we are satisfied it is bad. This 
is an action of account between tenants in common, of lands, 
which did not lie, at common law, except upon special appoint- 
ment of one tenant to be the bailiff of the other, which is not 
relied upon here. This is a declaration against defendant, as 
bailiff of the rents of the common land, which he is made lia- 
ble to account for, in this form of action, by statute. The ac- 
tion is given as between tenants in common. In other words, 
it is made to depend upon privity of estate. This privity of 
estate should be distinctly alleged, as the foundation of the ac- 
tion. It is here alleged, that defendant is seized of one moiety, 
as tenant in common with plaintiff, but it is not alleged that 
plaintiff or his intestate, were ever seized of the other moiety, 
and for any thing apparent, there might have been numerous 
owners of the other moiety, and all tenants in common with 
each other, and with defendant and plaintiff. ' For tenants in com- 
mon may be seized of an equal portion of the common estate. 
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^UEJ^ How tD k »j does not appear. If it be as supposed, the only 
1837 -' remedy is in Chancery. Wisioetl v. Wilkiiu, 4 Vt. Rep. 137, 

Briwmaid ^ * s DOt alleged, except by way of inference, that defendant 
Ad ™* had received " more than his just share of the profits of the es- 

h. Mayo. t a t e> " which is the only ground upon which the statute gives 
the remedy here sought. And the allegation, that the defend- 
ant was to account for what he received, more than his just 
share, and that he refused to account at all, might be very con- 
sistent with his not having received more than his just share. 
Such has been the construction given to the English statute, 4 
Anne C. 16., and such we think the only rational construction. 
Wheeler v. Home, Willes, 208. 

The declaration should allege, that the plaintiff and defendant 
were tenants in common of the estate, setting forth, specifically, 
of what particular portion each was seized, so that the particu- 
lar relation of the parties, in regard to their respective interests 
in the same, could be seen by the Court. And the declaration 
should allege that defendant had received more than his just 
. share of the profits, within the true intent of the terms of the 
statute. In both these particulars we think the declaration 
bad. Upon every ground the defendant is entitled to have judg- 
ment. The plaintiff moved for leave to amend. As the case 
came here by appeal, the judgment below was vacated by the 
appeal, and leave to amend was granted plaintiff, on terms. 
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Stephen A. Gbbeno v. Munson & Munson. °KSS?2™* 

1837. 



The tenant cannot dispute the title of his landlord, until be baa first bona c 

fide surrendered bis possession. v. 

Munson as 
The same doctrine extends to mortgagor and mortgagee, trustee and cestui Musion. 

que trusty vendor and vendee, and to all other cases, where one is in 

possession of lands, acknowledging the title of another. 

Bat if the person in possession of lands, under such relation, repudiate the 
contract, and give the one, under whom he went into possession, notice 
that he shall no longer bold under him, the relation ceases, the posses- 
sion becomes Adverse, and the statute of limitations begins to run. 

Bat in no other way, can the person in possession of lands, under such re- 
lation, ever acquire title against him, under whom he went into posses- 
sion. 

This was an action of ejectment for lands, tried on the general 
issue, before a jury. Tbe land was described as lot No. 4, in 
the township of Colchester. The plaintiff claimed to recover 
fifty two and a half acres off of the east end of the lot. 

It appeared in evidence, that more than thirty years since, 
one Benjamin Boardman was in possession of the land in ques- 
tion, under deed, by the name of the Winslow Pitch, and, that at 
that time, plaintiffs father, Thomas Greeno, went into possession 
of the same, under contract of sale of said Boardman's title to him. 
That afterwards, in 1804, said Boardman deeded to said Thomas 
Green*}, thirty two acres of said pitch, and, in the year 1811, 
deeded the remainder to William Munson, whose title is held 
by defendants. In the year 1834, Thomas Greeno, deeded the 
thirty two acres to plaintiff. Tbe plaintiff and his father have 
continued to occupy the whole Winslow pitch, of fifty four acres, 
until very recently, when tbe defendants entered into possession 
of the part deeded to Wm. Munson, and are still in possession 
of the same, claiming to hold it adversely to plaintiff. 

Upon this state of the case, the County Court directed a ver- 
dict for defendants, to which decision the plaintiff excepted. 

Match tf fVhittemore, for plaintiff, — Contended, 1. That 
the court ought to have instructed the jury, that they might pre- 
sume a deed to plaintiff's father, from the lapse of thirty-five 
years, especially, when it appears that he went into possession 
under a contract to purchase. Such a possession can never be 
construed as a tenancy, but it is the very case in which a deed 
ought to be presumed. 

2. The plaintiff was protected by the statute of limitations. 
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°fo£££' He and those, under whom he claimed, had occupied the 

18g7 ' premises, in question, more than thirty-five years, and gave evi- 

Greeoo dence to prove that they had claimed the land adversely to all 

Manm and others, during the whole period, and the court should have 

charged the jury, that the statute made, in such a case, a good 

title in the plaintiff. 

The plaintiff is not estopped to claim by possession, in con- 
sequence of taking the deed of 1804. That deed contains no 
recital of title in Boardman to the remainder of the lot. It ad- 
mits his title to the thirty-two acres, and nothing further. How 
then, can his acceptance of the deed, estop him to claim the 
remainder of the lot by adverse possession, against Boardman 
or any other pretended owner ? Hazard v. Martin, 2 Vt. Rep. 
77. 

3. After the plaintiff had given evidence of an adverse pos- 
session, asserted at the time of the deed from Boardman to Wm. 
Munson, the plaintiff was entitled to a charge from the court, 
that the deed was void under the Statute of 1807. 

C Adam, jor the defendants, — Contended, that if Thomas 
Greeno went into possession simultaneously with his deed, the 
deed will control the extent of the possession. If he went into 
possession first, and without deed, be went in under Boardman, 
and acknowledging his title, and, without positive evidence, will 
not be considered as holding adverse to Boardman. 

But, whether be took possession before the deed or not, is not 
material, as a subsequent deed is an admission of title in the 
grantor, and the claim of the grantee will be limited to the deed. 

Possession is never presumed to be adverse, and an entry, 
under title, will be limited to the extent of the deed conveying 
the title, and a mere varying from the line, established for con- 
venience, will not operate against the rights of the parties. 
Catlin v. Kidder, 7 Vt. Rep. 12. BurreU v. Burrell, 1 1 Mass. 
Rep. 294. 

There is no ground, from lapse of time, to presume a deed 
from Boardman to Thomas Greeno. Soon after the deed to 
Greeno, Boardman conveyed the remainder of the lot to Mun- 
son. The deed to Greeno of August, 1804, is sufficient to ex- 
plain bis possession. It does not appear that the parties ascer- 
tained the exact extent of the purchase. 

The pretence, that the plaintiff can hold by the statute of 
limitations, is without any foundation. His possession was un- 
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der his deed, and the extent of the possession must he controlled ^mondeo, 
by the deed. 1837 « ' 

It is the common case, where parties holding under their titles 
accidentally clear over. 

There is no pretence of any adverse possession, and there is 
nothing, from which a jury would be permitted to infer any 
claim, beyond the land conveyed by deed. 

As Greeno entered under Boardman, if he occupied mere 
than bis deed conveyed, he held the remainder as tenant to 
Boardman. Barrv, Gratz, 4 Cond. U. S. Rep. 431. 

Redfield, J. delivered the opinion of the Court. 

The case finds that Boardman went into possession of the 
land under deed. This possession would then extend to the 
whole land. When plaintiff's father went into possession under 
Boardman, his possession would be that of Boardman, and it 
would remain the possession of Boardman until Thomas 
Greeno received his deed of the thirty-two acres, unless he did 
some act to repudiate his tenancy, and thereby become a tres- 
passer. And after the deed to himself of thirty-two acres, if he 
continued in possession of the remaining portion of the pitch, it 
would be in subordination to the title of Boardman. 

The doctrine of the law of tenure, that the tenant cannot 
dispute the title of the landlord, is one too long established, to 
be now brought in question ; and it is one of almost universal 
application. It has been repeatedly recognized by this court, 
in reported cases. Tattle v. Reynolds, 1 Vt. Rep. 80. Bowker 
v. Walker, 1 Vt. Rep. 19. 

The doctrine of the law, alluded to above, has been, by 
courts, extended to various other relations of tenure, not coming 
strictly within the definition of a tenancy. Thus, it has always 
been held, that the mortgagor shall not be heard to dispute the 
title of the mortgagee, nor the trustee of the cestui que trust, 
nor, in short, shall any one, who goes into possession of 
land under another, or acknowledging the title of another, be 
heard to dispute the title of that other, during the continuance 
of the relation. The same doctrine has been extended to one, 
who goes into possession of land, under a contract of sale. 

Any oi^^king into possession of land under the circum- 
stances nai^^wmnot set up any outstanding title, which he 
may have po|Hued in, but must, first, bona fide, surrender the 
possession, anting his action to try that title. Blight's Lessee 
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l&£h y ' Rochester* t Wheaton's Rep. 535. WiUison v. Watkim, 
183J -' 3 Peter's Rep. 43. 

Gre6no So that as to the twenty-two and a half acres, not included 
in Boardman's deed to Thomas Greeno, the possession has all 
along been the possession of Boardman ; and when Boardman's 
title had passed to defendants, they were clearly entitled to hold 
the land against the plaintiff. 

The pretence, on the part of the plaintiff, that he had ac- 
quired title to the land, by the statute of limitations, is clearly 
without foundation. A possession, commenced under a contract 
of sale, is not an adverse possession, in any sense, nor can the 
vendee, or any one going in under him, whether knowing the 
contract of sale or not, ever acquire title, by the statute of 
limitations, to the land sold, until his possession has been first 
bona fide surrendered, or until he has, by some unequivocal act, 
repudiated the contract, and this is distinctly known to the vendor. 

If, after such determination of the relation, the vendor, cestui 
que trusty mortgagee, or landlord, as the case may be, lies by 
without asserting any claim of title by ejecting the wrong doer, 
his right of entry is barred by the statute of limitations, and 
the title quieted in the adversary. And, in some cases, it has 
been held that it makes no difference, whether this disclaimer 
of tenure, by the one in possession, is during the existence of 
the lease, or other contract, or after it has expired. The unex- 
pired term is forfeited, it is said, and the tenant is quasi a tres- 
passer, and immediately liable to action of ejectment without 
notice to quit, and cannot protect himself in his possession, in 
any other way, except by title acquired by the statute of 
limitations. See cases last cited. There is no evidence in 
the present case, tending to show any such disclaimer of title. 
The judgment of the County Court is affirmed. 
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E. V. Spahhawk & Others v. The Administrator of Ozias c S*£ ,d,B » 

1837. ' 

Bitcll & Others* ___ 



\ ( h Chancery.) 

In petitions for rehearing in Chancery, the whole case >a open to both par- 
ties. 

A bequest of " one thousand dollars Io the children of — — ,," creates an 
estate cm- interest, in joint tenancy, with the jus aecrcsce t ndi t and where 
some of the legatees decease, after the death of tho testator, bofore the 
recovery of the legacy, the interest vests in the survivors. 

One executor is not liable for the devastavit of another joint executor, where 
he never had the control or possession of the funds. 

But if both take possession of the goods jointly, or if one, having possess- 
ion of the goods, suffer them to go into the hands of another executor, 
who squanders them, both are liable for the waste. 

If executors give a joint bond for faithful administration, each is liable for 
the acts of the others. The statute in force, in the compilation of Tol- 
nian's edition of the statutes, requires executors to give a bond for faithful 
administration ; "in the same manner administrators were by law required 
to do,* 1 and, under such statute, an executor's bond, providing that the ex- 
ecutors shall pay all legacies, is a valid and binding obligation, as coming 
within the fair intent and meaning of the statute. 

The appropriate remedy, for the recovery of a legacy of the executor, by 
the legatee, is in Chancery. 

Such claim is not within any of the statutes of limitation, nor does any 
presumption of payment, in such case, arise in less time than twenty 
years, unless corroborated by proof of other circumstances. 

Such claim is not barred by not being pre ben ted to the commissioner* of in- 
solvency , on the estate of the executor, but may still be pursued in Chan- 
cery. 

A decree of this Court, made to depend upon the performance of a condi- 
tion precedent, is of no force whatever, until such condition is complied 
with. If an authority be conferred upon condition of the appointee gi. 
ving security for the faithful discharge of the office, the giving of the 
security is a condition precedent to the vesting of the authority. 

The decrees of probate Courts, within their appropriate jurisdiction, and 
when the subject matter of the adjudication is sufficiently expressed, 
will be presumed to have been made upon other sufficient previous pro- 
ceedings, unless the contrary appear from the records themselves. 

The decrees of probate Courts are as conclusive as the orders, sentences, or 
decrees of any other Court, within their proper sphere of jurisdiction. 

But the proceedings of these Courts being in the nature of proceedings in 
rem, they are only conclusive upon matters directly adjudicated, and not 

Vol. ix. 6 
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CMUewton, u P° n matters collaterally recited. The decree » conclusive for the pur- 

1837. ' pose for which it was made, and no further. In the settlement of an ad- 

— miuistrator's or executor's account, the decree is conclusive, as to the 

8p *Oihr k * proper dial ribution of the estate, but if debts or legacies be credited the 

v . executor or administrator, as so much money paid, the creditors or lega- 

Ctek?Buei] tees are not thereby concluded. But should the residuary legatee qaes- . 

andOtben. tion his right to pay such debt or legacy, the decree will be conclusive. 

The age of majority of females, in this State, is fixed by the constitution 
at eighteen years. 

A receipt, not under seal, acknowledging to have received full payment of 
a debt or legacy, is prima facte a bar to the recovery of such debt and 
may be relied upon as evidence of payment 

But it is competent to give parol evidence to contradict such receipt, and ( 
if it be proved to have been given without consideration, it is of no force, 
as a defence to the suit. 

If one of two or more defendants in Chancery suffer the bill to be taken 
as confessed, and other defendants answer, and testimony is taken, the 
wife of the defendant, defaulted, cannot testify, on the part of the orators, 
against the other defendants, on the ground that her testimony tends to 
charge her husband ; for if no decree passes against the defendants answer, 
ing, none can be had against the defendant, against whom the bill is taken 
as confessed. 

If Chancery have appropriate jurisdiction of the subject matter of the bill, 
and a defendant be joined, who is ultimately liable for the amount, for 
which the orator is entitled to a decree, the Court will retain the bill, and 
pass a decree agaiust the defendant ultimately liable. 

An executor is not liable to pay interest on a legacy, due to infant legatees, 
and no time of payment specified, until guardians are appointed, and the 
executor is notified of such appointment, unless he has actually received 
interest on the money, or the money was so invested that he might have 
received interest without incurring an unreasonable haxard. 

The bill in this case states, that on the 29th day of June, 1814, 
William C. Harrington, of Burlington, made and published his 
last will and testament, by which he bequeathed to the " chil- 
dren of Phineas Lyman," one thousand dollars, and appointed 
Lyman King, Ozias Buell, Phineas Lyman, and Isaac R. Har- 
rington, the executors of his will ; that the testator deceased, 
and the executors above named, on the 18th July, 1814, duly 
proved the will and jointly assumed the trust thereby imposed, 
and possessed themselves of the testator's persona] and real es- 
tate to the amount of sixty thousand dollars. 

The names of the legatees are Julia B., the wife of Edward 
V. Sparhawk, Charles Y. Lyman, Mary Jane Lyman, and Sa- 
rah M. Lyman, being the orators. 
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The bill further states, that while the legatees were all mi- ^JJ^" 1 
dots, under the age of twenty-one years, and when the said 1 * 37 - 
Julia B. was of about the age of twenty years, and the said^^^ fc 
Sarah M. of the age of eighteen years, being in the year 1823, ° l ^ n ' 
Buell and Phineas Lyman procured the two last named legatees oJ^r^i 
to sign a writing, without knowing its contents, which purported ud OUMra ' 
to be a discharge of their portion of said legacy ; and that the 
writing was obtained without any consideration, and by fraud. 

The bill further states, that since the legatees have arrived at 
fall age, they have demanded payment of said legacy of the 
executors. Bill dated 12th Dec., 1832, and praying a decree 
of the Court, that the defendants pay the several sums due the 
legatees. 

The bill was taken as confessed against Phineas Lyman and 
also against Lyman King. Isaac R. Harrington, being out 
of the State, was not served with process. 

Frederick Buell, administrator of Ozias Buell, made answer 
on the part of his intestate, first insisting that the claim was 
barred by not having been presented to the commissioners on 
the estate of said Ozias, which closed on the 18th day of Feb- 
ruary, 1833, and after all the heirs had come of full age. 

The answer admits the bequest, in the manner set forth in 
the bill, and that the orators are the legatees, as described in the 
bill ; that the defendants were named executors of the will, and 
proved the same, and took upon themselves the burden of the 
trust thus imposed. It admits that the testator, William C. Har- 
rington, left a large personal and real estate, and that the execu- 
tors possessed themselves thereof, severally, and not jointly. 

The answer alleges that there was a large debt, exceeding 
two thousand dollars, due to Phineas Lyman, as allowed by 
commissioners appointed on said estate, and that he, without the 
concurrence of the other executors, possessed himself of a large 
amount of debts, due the estate, and retained in his own hands 
the amount of said legacy, as, in the capacity of natural guardian 
of said legatees, he lawfully might do, or else, that he paid said 
legacies to said legatees, in food, clothing, and education. 

The answer further states, that on the 3d day ot October. 
1822, the executors, being about to make a second account of 
their proceedings to the probate Court, were, by said Court, 
required to render a joint account, and that in rendering said 
account, they credited themselves with the payment of said 
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^52^' legacy and interest, amounting to $1207, which said pay- 
l837, ment, so made by said Lyman, and credited by said executors, 
Bparhawk * was by said Court adjudged a good and valid payment of said 
otto™, legacy, and that by said settlement, there was found due from 
ostoBwu sa >d executors, or in their hands, the sum of $8261,27, which 
•od othew. Wftg ^ ^y £j ourt d ecree d t0 b e p^j lo t h e residuary legatees, 

which was done before the 18th day of March, 182*3, and that 
on that day the probate Court decreed a perpetual quie.tus. 

The answer further alleges, that said Phineas is now wholly 
insolvent, and that there being many of the legatees of said 
estate, other than these orators, who were infants at the time of 
the settlement of the estate, the executors petitioned this Court, 
at their Dec. Term, A. D. 1817, for leave to pay the amount 
of such legacies to the parents of such children respectively, and 
said Phineas Lyman being permitted by said Court to appear 
on the part of his said children, and requesting such decree 
as was prayed for, the same was by said Court made, and that 
on payment of such legacies to the parents of the legatees re- 
spectively, the executors should thereafter be forever acquit and 
discharged, the parents being by said decree required to give 
bonds to Ozias Buell, trustee for that purpose, for the faithful dis- 
charge of their duty in that behalf, The answer further alleges, 
that the said Phineas had, at the time of this decree, money 
to the full amount of such legacy due his children, over and 
above the debt due him from said estate, and further, that he 
neglected to furnish any such security, as by the conditions of 
said decree of this Court required, insisting upon his right to re- 
tain the money, and expend it in the education and support of his 
children, and as this defendant had not the power, either to com- 
pel the giving of the security, or the surrender of the funds, he 
ought to be held not liable. 

The answer further alleges that said Phineas, being Bt the 
time of the decease of the testator, and ever since, poor and in 
such destitute circumstances, as to be unable to maintain his said 
children in a manner suitable to their degree, he expended the 
full amount of their respective shares, in the prudent and proper 
education of the several legatees ; that Sarah and Julia, both be- 
fore, and for a long time after they had arrived at the age of 
eighteen years, were well knowing that said Phineas was ex- 
pending their respective shares of said legacy in their education, 
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beyond his own proper means* and never at any time dissented ^^^ 
therefrom. i«7. ' 

The answer further insists, that said Julia was born in the month Bp o2E£ * 
of November, 1802, and Sarah, in October, 1804, and so became Adir. or 
of full age, being mote tban eighteen years of age before the first Md ia otw 
day of February, 1823, and that on that day, in consideration 
of having virtually received their respective shares in said legacy, 
in the manner above stated, they executed a writing under 
their hands, acknowledging to have received six hundred dollars 
in full of such legacy, and admits that nothing was paid them 
at the time of executing the writing, but denies all fraud in pro- 
caring it ; and insists that they each knew it would, and intend- 
ed it should operate as a discharge of their share in such legacy. 
The answer further alleges, that Charles Y. Lyman, at the 
age of seventeen, was put in the counting house of Horatio 
Gates, as a clerk and book-keeper, until he should arrive at the 
age *>f twenty-one years, where he received a considerable 
salary, in all, amounting to more than his share in said legacy, 
which he was permitted to retain and put to his own use, by the 
consent of said Phineas, he thereby intending to compensate 
him for bis share in said legacy. 

The answer further alleges, that the said Mary Jane was born 
in the year 1814, and has received her full share of such legacy, 
in education necessary and suitable to her degree, and beyond 
the proper means of said Phineas. 

The answer further insists, that the cause of action accrued 
to the orators more than eight years before the bringing of this 
bill, and that, during all that time, two of the said legatees 
having been of Ml age, all right of action is barred by the stat- 
ute of limitations. 

The orators traverse the answer, so far as it alleges that the 
executors took possession of the estate severally, and not jointly ; 
and that Lyman took possession of said legacy, against the will of 
said Buell ; and that at the time of the testator's decease, Ly- 
man was poor, and all that part which sets up the support and 
maintenance of the children in discharge of the legacy, and also, 
that Julia and Maria had discharged their shares m said legacy. 

Testimony having been taken, the case came on for hearing 
before the court, at the December term, A. D. 1834, when the 
court decreed in favor of the orators, lor the full amount of the 
legacy, and interest on the same, up the time of the decree. 
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ChlttMxVm 



°i itl ~ d8 ^ The defendants having obtained a re-hearing, the case was 



continued at the January term, 1836, on account of the death 

sptriuwk * °f the administrator of Buell ; and now, George P. Marsh 

°°^' having been appointed administrator de bonis nan, and the ora- 

OxmTb^ii tors having brought their bill of revivor, the case came on for 

"' hearing, on the petition for rehearing, at the January term, 

1837, one of the orators having in the mean time deceased 

and no bill of revivor being brought. 

Wm. Weston, for orators. — All the matters of defence, con- 
tained in the defendant's answer, are stated under the allegation 
that he is informed and believes they are true. From the na- 
ture of the matters thus insisted upon, it will at once appear, 
that such supposed facts could not be within the personal know- 
ledge of Frederick Buell, and the answer being traversed, the 
only benefit the defendant can derive from such allegations, would 
be the right of introducing evidence to support them. Clark 9 s 
Exrs. v. Van RemsdyJc, 9 C ranch, 153. Same case 3 U. S. 
Cond. Rep. 319. Atwater v. Fowler, 1 Edward's Ch. Rep. 
417. Hart v. Ten EycJc, 2 Johns. Ch. Rep. 88, and note. 

It would have been the joint, as well as the several duty oi 
the executors to pay the legatees, at the expiration of one year, 
after the testator's death, had the legatees been competent to re- 
ceive their portions and execute valid discharges to the executors. 

But as the legatees were all minors, the executors, as faithful 
trustees, ought to have secured the amount of the legacy to the 
legatees, that they might have received the same, with interest, 
on their arriving severally at full age. And this was as much 
the duty of Buell, as of Lyman, 

Buell was the acting executor. He had most of the assets in 
his own hands, and was specially directed as to the payment of 
this and other legacies by the decree of the court of Chancery, 
made in 1818. 

II. Although one executor is not liable for the devastavit 
of his co-executor, yet, if one executor possesses assets, and 
passes them into the hands of a co-executor, who wastes them, 
both are liable. So if one executor concurs in a misapplication 
of his co-executor, both are liable. So if they act as joint ex- 
ecutors, and where two join in a receipt for money, which comes 
to the hands of one who wastes it, both are liable. Sadler v. 
Robbs, 2Bro. 114. Scurfield v. Howes, 3 Bro. 90. Joy v. 
Campbell, 1 Sch. & Lef. 328, 340. Longford v. Gascoyne, 
11 Ves. 333. Shipbrooke v. Hinchinbrooke 11 Ves. 252. 
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Same case, 16 Ves. 477. Brice v. Stokes, 11 Ves. 319. 522j» 
Crosse v. Smithy 7 East. 246. Underwood v. i»et;en#, 1 Mer. 18g7 ' 
712. Monell v. itfoiwtt 5 Johns. Ch. R. 283. Doyle ▼.*?££ * 
B/a*e, 2 Sch. b Lef. 229. Ad^. or 

Where executors give a joint bond, one is liable for the anTcHh^ 
devastavit of the other. 1 Swift Dig. 449. Brazier v. Clark, 
5 Pick. 96. 

III. The act of Phineas Lyman, in appropriating the legacy 
to himself, if regarded as a payment, (as the defendant insists) 
must be regarded in this wise — 

Phineas Lyman, as executor, pays Phineas Lyman, as 
parent^ the legacy in question, and we contend that such pay- 
ment is void. Toller, on Executors, 314. Rotheram v. 
Fanshawy 3 Atk. 629. Horrell v. Watdron y 1 Vera. 26. 
Genet v. Talmadge y 1 Johns. 3. Williams v. Storrs, 6 Johns. 
353. Miles v. Boyden, 3 Pick. 213. In Dagley v. Tblferry, 
I P. Wins. 286, where the legatee had rested fifteen years after 
payment to the father, the Chancellor decreed the payment 
again. Same case, 1 Eq. Cas. 300. 

IV. The filing of the separate accounts of Lyman andBuell, 
in the probate office, wherein Lyman credits the estate for this 
legacy, and the same having been allowed by the Judge, can 
have no effect upon the case, tes that act of the probate court 
was subsequently annulled, in requiring of the executors to ren- 
der a joint account. 

Neither can the allowance of the joint account of the execu- 
tors by the probate court, wherein this legacy is falsely repre- 
sented to have been paid in pursuance of the decree of the 
court of Chancery , be a bar to the orator's claim. - 

The decree was made without notice. This appears upon the 
free of the record, and hence it could not bind those who did 
not appear. Toller, 492 

The orators were not bound to appear and object to the al- 
lowance of the executors account in order to save their rights. 
Toller, 494. Beatty v. State of Maryland, 7 Cranch, 281. 

The accounts of the executors were examined for the pur- 
pose of ascertaining the amount to be paid over to the resi- 
duary legatees, and, whether the item respecting this legacy had 
been for so much retained by the executors, to be paid ; or that 
such a sum had been paid, the decree would have been made, 
allowing the account, for the result would have been the same 
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*u£2* t0 the residuary legatees, who were .entitled to nothing more 
J837, than the residue, after the other legatees were paid or provided 

Sparhaw* & ' 0r * 

other.. Probate courts are courts of limited jurisdiction, deriving 

OEiaT r Bueii their whole power from the statute ; and if it appear from the 

" "' face of their proceedings, that they have exceeded their power, 

their orders and decrees are void. Hunt v. Hapgood, 4 Mass, 

117. Sumner v. Parker, 7 Mass. 79. Hardivick v. Cleave- 

land, 2 Vt. Rep. 329. 

This is not a claim against the testator's estate, that required 
adjudication by commissioners. 

The claim is established the moment the will is proved, and 
if the estate is solvent, and the executors receive assets, they, 
from that moment, become the trustees of the legatees, and our 
statute gives no power to the probate court to compel the lega- 
tees or cestui que trust, to litigate their claims in that court. 

V. That part of the defendant's answer, in which he alleges 
that Lyman expended the legacy in'the maintenance of his child* 
ren, " conceiving that he had a right so to do," is wholly unsup- 
ported by the evidence. 

The petition of the executors, brought before this court in 
1817, states that this legacy, among others, remained unpaid. 

The testimony shows conclusively, that Lyman was of suffi- 
cient ability to support and educate his children in the manner 
they were educated and supported. 

Lyman continued to support his family until he foiled in 1823 
or 1824. Since then, they have supported themselves and as- 
sisted to support him, and such is the evidence. 

The amount of wages received by Charles could not much 
exceed his expenditures, but whether they did or not, as Ly- 
man never intended that the amount so received should be a 
matter of account between himself and Charles, it is not a mat-* 
ter that ought to be enquired into now. Chase v. EBcins, 2 Vt. 
Rep. 290. Whiting v. Earle and Trustee 3 Pick. 201. 

It is the duty of parents to educate and support their chil- 
dren, and, while the father is able to do so, their separate property 
cannot be appropriated to their support. Reeves' Dom. Rel. Cb« 
9. p. 283. 1 Bla. Com. 446. Toller, 326. 

The allegation that Lyman thus expended the legacy, " pro- 
fessing to act under the decree of the court," has no foundation 
in trutli ; to say that the decree was a permission to Lyman to 



r 
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expend the money, as contended by the defendant, is a perver- ^UUJjJJ' 
•km of its meaning. 1837, 



The petition, although stated to be for the benefit of the lega- S|Wrbawk fc 
tees, as well as of die executors, was, in fact, brought by the ° l J|* i 
executors for their own benefit. o^ITh^ii 

As Lyman never made any claim against his children for their • Bd0tbtw -' 
maintenance, Buell ought not to be permitted to do so. 

If he had, in fact, appropriated the legacy to the maintenance 
of his children, and such appropriation were to be regarded as 
paymentjwe insist that payment of a legacy to an infant is void. 
Danes v. Austin, 3 Bro. C. R. 178. Same case, 1 Yes. 
249. Lee v. Brown, 4 Ves. 362. 

If he wrongfully received or appropriated the money, be 
stands as a debtor to the estate, and if Buell is allowed to set off 
against the legacy the childrens' maintenance, it would be com* 
pelting the children to pay their father's debt. 

This is not a case where a claim for maintenance ought to 
be allowed, were Lyman to make the claim himself. 

The former rule in England was, that in no case, where pro* 
perty had been given by a stranger to infants, could it be broken 
in upon during the life of the father, for their support. Andrews 
v. Partington, 3 Bro* 60. Mundy v. Howe, 4 Bro. 224. 
Hughs v. Hughs, I Bro. 387. Butler v. Butler, 3 Atk. 60. 
Dnrley v. Darley, 3 Atk. 499. 

The rule was afterwards changed so far as to allow the interest, 
and, in extreme cases, the principal of the infants' property to be 
appropriated to his support, when the father was unable to sup- 
port his child, or when the child's estate was krge and the pa- 
rent's estate small. GreenweU v. Greenwell, 5 Ves .195,and cases 
there cited in note. Chambers v, Goldwin, 1 1 Ves. 1 . iSfcer- 
wood v. Smith, 6 Ves. 454. But see case Exparte Bond, 8 
Cond. Eng. Ch. Rep. 73, where the modern rule is refused, 
and the former rule adhered to. But each case is decided upon 
the particular circumstances attending it. 

We doubt whether such a decision, as the one made in the 
case of lord Petre, would have been made in England, bad the 
parties been tradesmen instead of nobles, and until Dukes and 
Lords become as powerful in the United States as they are in 
England, we do not apprehend that such decisions will be re- 
cognized by our courts, as a part of " the common law of Eng- 
land, applicable to our situation and circumstances" 
Vol. ix. 7 
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cbUteodm, VI. The statute of limitations does not apply to a legacy. 
it*7 Higgins v. Crawford, 2 Ves. jr. 571. Parker v. Ash, 1 Vera. 
I I 77256. Arden v. Arden, 1 Johns. 313. Decouche v. Savetier, 
oihe™. 3 Johns. 190,217. 

v. * 

Admr.of B u t W e insist that no action at law could be maintained. 

Osui Hu*11 

•»<i ou» r .. Fonb. Equity, 565 and note. Wind v. Jekyl, 1 P. Wros. 575. 
Decks v. i»ru«, 5 Term. Rep. 6S0. Farwcll v. Jacofo, 4 
Mass. Rep. 634. 

This is the doctrine established in England, and since the 
case of Decks v. Struit, no case is to be found where a legatee 
has attempted to enforce his claim at law. 

In New York and Massachusetts, and Pennsylvania, an action 
at law is given by statute. 

In this State, our statute gives no such action ; but, on the con- 
trary, where an estate is represented insolvent, it enacts that no 
action shall be commenced against any executor or administra- 
tor, except in certain cases therein excepted. Stat. p. 355. S. 
97, and this is not a case within the exceptions of the statute. 

2. If the claim could have been enforced at law, we are 
not barred by the statute, for our remedy upon the probate bond 
is not within the statute. 

This question was so decided by the Supreme Court in Frank- 
lin county, in the case of the probate court against Chandler, 7 
Vt. Rep. 111. 

The defendant contends that the bond is void, not being in 
conformity with the statute. 

The bond, we say, is in conformity with the statute. Old 
Stat. Vol. I 124. S. 16, enacts, "That every executor or ex- 
"ecutrix shall give bond to the Judge of probate, with sufficient 
* c surety or sureties, to return, upon oath, a true and perfect in* 
" ventory of the estate of the testator into the probate office, 
11 within such time as the Judge of probate shall direct, and to 
41 render an account of his or her proceedings thereon in the 
" same manner as administrators are by taw obliged to do." 

The same statute also enacts, p. 129. S. 26> "that adminis- 
trators shall give bond," &c. and prescribes the form of the con- 
dition, and after stating the manner, in which the administrator 
shall inventory the estate in the probate office, proceeds in the 
words following — " and the same goods, chattels, rights, credits 
" and estate of the said deceased, &c. do well and truly admin- 
" ister according to law, and further do make* or causo to he 
" made, a true and just account of said administration/' be. 



OF THE STATE OF VERMONT. 61 

Now let us see what bond executors must give to comply ^JUJjjJ* 
with the statute. 1837, 

They must give a bond that they will make a true and just s par hawk * 
account of a faithful administration, according to law ; this ° 1 ^™- 
clearly implies, that they must first faithfully administer ac- filSj'hwii 
cording to law, for otherwise they could not render such an ac- * ad 0lh * n ' 
count ; consequently, the condition of the bond must be for a 
faithful administration according to law, for without such a con- 
dition, the subsequent one, " that he would render a true and 
"just account of said administration/' would be nugatory ; and, 
as the statute does not prescribe the form of the executor's bond, 
but only the substance, we are to examine the bond given in the 
present case, to ascertain whether the substance of the statute 
has been complied with or not. 

The bond corresponds precisely with the form given in Fes- 
senden's book of forms, p. 325. 

In the case of Seymour v. Beach, 4 Vt. Rep. 493, a levy of 
an execution is sustained, being in the form prescribed by Judge 
Chipman, although the levy under that form, is evidently bad. 

We are aware that it has been decided in the English courts, 
that where some covenants or conditions are void at common 
law, and others good, a bond for the performance of all is good, 
so far as respects the covenants that are good, but otherwise, if 
any of the covenants or conditions are made void by statute. 
Willes, Rep. 571. 

It cannot be contended that there is any thing in this bond 
that makes it void, either by common law or by statute, and if 
the executors saw fit to give this bond in peference to following 
the statute more precisely than they have done, it is good as a 
voluntary bond. Town of Fawlet v. Strong, 2 Vt. Rep. 442. 
Thomas, Judge, v. White, 12 Mass. Rep. 367. Clap v. Guild, 
8 Mass. 153. Arnold v. Allen, 8 Mass. 147. Morse v. Hodg- 
son, 5 Mass. 314. Hall, Judge, v. McKay, 9 Pick. 395. 

This is not a bond for ease and favor, therefore, the case re- 
ported in Chipman's Rep. 47, is not in point. See Bach* 
et al. v. Proctor, 1 Doug. 382. 

But we contend, that the qualify iny clause of the sentence, 
viz. " in the same manner as administrators are by law obliged 
to do," by the grammatical construction of the sentence, applies 
to the character of the bond, and not of the accounting. The 
executor is to give a bond to return an inventory and to render 
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< j£!£?r' an accoOnt in the same manner as administrators are by law 

i837 -' obliged to do, 
Bptrhiwk & This view of the statute suggests two remarks : 

^'i*™' 1. That it contains no specific form for an executor's bond. 
OKia^'i'toii 2. That it refers to the form of an administrator's bond in 
Sec. 26, as the guide for an executor's bond. 

It does not require the latter to be made in the same ybrm, 
for the term would imply the adoption of the same words, 
which would be absurd, since the duties of administrators and 
executors differ in some essential particulars. It therefore re- 
quires an executor to give his bond in the same " manner" as 
administrators are obliged by law to give their bonds, employ- 
ing a term, requiring the insertion of every condition common 
to both, and authorizing the omission of duties not applicable to 
an executor's office. 

The clause of the bond, objected to in the present case, was, 
therefore, rendered necessary to be inserted, by both the spirit 
and the plain words of the statute, and this view of the statute 
is sustained by the case of Hall, Judge, v. McKay, 9 Pick. 396. 

The statute, under which the bond in the present case was 
given, was copied almost verbatim from the Massachusetts 
statute. 

VII. The orators further insist, that this suit could- not have 
been prosecuted before the commissioners upon the estate 
of Ozias Buell, it being a matter cognizable only in a court of 
Chancery, and the authorities above cited, under the 6th point, 
fully sustain this position. The statute, requiring all claims 
to be presented to commissioners, can only have reference to 
claims that can be enforced at law ; the proceedings before com- 
missioners are proceedings at law. They have no chancery 
powers, and an appeal is allowed from their decision to the 
County Court. 

2. The bond being a joint and several one, if either of the sure- 
ties were compelled to pay, the surety could recover of Buell's 
administrator, or heirs, such amount, in an action for indemnity. 
Babcock v. Hubbard et al. 2 Conn. Rep. 536. 

If the orators' claim could be eventually established and col- 
lected out of Buell's estate, shall they be turned out of court 
upon a technical objection ? for it cannot be viewed in any other 
light. Had the claim been presented to the commissioners, we 
should have been compelled to resort to chancery for a final de- 
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ctskm ; for it is evident, from the whole case, that a court of ^ffffi* 
law could not proceed with it. 1837, 

Then ought this court to refuse to proceed with it, because we 8p oSSJ t k . 
come to the fountain of justice in the first instance, instead of Ad mi. of 
coining in by some of its tributary streams ? mcT^SS 

VIII. The orators insist that the discharge, or receipt, given 
by Julia and Maria, was fraudulently obtained, without consi- 
deration, and, therefore, void. 

A discharge given by a child, on his arrival at full age, to a 
parent, or to one standing in loco parentis, upon an inadequate 
consideration, is held void on the ground of the influence the pa- 
rent is supposed to have over his child. Hawet v. Wyatt, 2 Bro. 
156. Cocking v. Pratt, 1 Ves. Sen. 400. Brace v. Taylor, 
2 Atk. 254. Huron v. Buron, 2 Atk. 160. Hylton v. Hylton, 

2 Ves. Sen. 548. Hatch v. Hatch, 9 Ves. Jr. 292. 

So a conveyance, obtained from persons uninformed of their 
rights, will be set aside, though there be no actual fraud. Eton* 
v. Lewellyti, 2 Bro. 151. Murray v. Palmer, 2 Sch. and Lef. 
474, 485, 486. 

We further insist, that, at the time of the execution of the dis- 
charge, Julia and Maria were both minors, under the age of 
twenty-one years— hence the discharge is void. 

Whether females are of full age at eighteen, or not until 
twenty-one, has never been decided in this State under the laws, 
is they existed, at the time of the execution of the discharge* 

The constitution and statutes of this State leave the question 
unsettled. 

At common law, females, as well as males, are not of full age 
until twenty-one. Bacon's Abr. 118. Infancy, A. Reeve's 
Dom. Rel. 227. 

IX. We also insist, that we are entitled to interest from one 
year after the testator's death. This court so decreed in this 
case in 1818. Smell v. Dee, 2 Salk. 415. East v. Thomberry, 

3 P. Wins. 126. BovrJce v. Rkketts, 1 Ves. 333. SUwett v. 
Barnes, 6 Ves. 520. Earl Orford v. Churchill, 3 V. and B. 
59. Wood v. Penoyre, 13 Ves. 333. Churchill v. Speake, 1 
Vern. 251 . Gibson v. Bott, 7 Ves. Jr. 97. Pearson v. Pear- 
son, et al. 1 Sch. and Lef. 12. Maxwell v. Wettenhall, 2 P. 
Wins. 26. Taylor v. Johnson, 2 P. Wms. 504. 

And where a legatee is compelled to sue for a legacy, he is 
entitled to costs as well as interest. Glen and Wife v. Fisher, 
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*u£2% 9 6 Johns - Re P- 36 - Caffrty v. Darby, 6 Ves. 488. Seers v. 

i&n - i Hind, 1 Ves. 294. Piety v. Stace, 4 Id. 620. 

sptrhawk & 3L This is not a stale demand that can be looked upon un- 

caw f avora biy by the court. The bill was filed when the youngest 

otiM Budi legatee was only eighteen years old, and as the legatees must all 

»nd oihew. j Q j n j n t | je gu j t ^ no j ac b es 0U gbt to be imputed to them, if they 

sue as soon as they can sustain an action in their own names. 

G. P. Marsh for defendant. 

I. This is supposed to be the first case, in which the courts 
of Vermont have been called upon to decide,, how far, and un- 
der what circumstances, co-executors shall be liable for the mis- 
application of the effects of the testator, by each other. 

Executors were formerly regarded with jealousy, scrupulous- 
ly watched, and holden to rigid accountability, in the English 
Courts, both of law and equity. 

The origin of this severity is to be found in the feet, that by 
the common law, executors had a beneficial interest in the per- 
sonal estate of the testator, and it was not unreasonable that 
those, whose legal rights were large, should be confined strictly 
within those rights. 

But executors are now, both in England and in the American 
States, in most respects, mere trustees for the next of kin. The 
rigor, with which they were treated has been gradually relaxed, 
and they are now regarded with the same favor, as persons in 
other fiduciary stations. The reasons which, in England, have 
led to a strict supervision of executors, have never existed in Ver- 
mont, and the substitution of new statute liabilities has here en- 
tirely done away many of their common law liabilities, and 
greatly diminished others. 

The statute regulates every branch of their official duty, and 
expressly gives an action, not only on the bond, but upon every 
decree of the probate court. That court has power to make 
every decree necessary, in the progress of the settlement of es- 
tates, whether of payment of debts or legacies, or of distribu- 
tion of the residue, and its decrees may be enforced by process 
of commitment from the court itself. 

Inasmuch, then, as original jurisdiction is vested by statute 
in the probate court, for all necessary purposes, it would seera, 
that the statute intended to impose no liabilities upon executors, 
except such as arise from disobedience to, or non-compliance 
with the lawful decrees of that court. It is further material to 
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observe, that the defendants were executors of an estate repre- c j2£wf"' 

tented insolvent, and, as such, had duties to perform, and liabili- iff; 

ties to meet, which are wholly unknown to the common law. 8p ouJ^ # * 
The executor of an estate, represented insolvent, though nomi- /d £ r . f 
nated by the testator, is a mere creature of the statute, and has 25 a otw 
do other duties than such as the statute points out. He is mere- 
ly the collecting and disbursing agent of the probate court, deri- 
ving his power rather from the court than from the will, bound 
by all its decrees, originally accountable to that tribunal alone, 
and not responsible for its errors. The probate court is, with 
us, the general guardian of the rights of infants, creditors, and 
legatees, and combines most of the functions of both the chan- 
cellor and ordinary in England. Nor does it alter the case, that, 
in the present instance, the estate of the testator proved to be 
solvent in fact, for the courts of this State recognise no distinc- 
tion between solvent estates, represented insolvent, and estates 
insolvent in fact. Atherton v. Flagg fy Parker ; 2 Chip. 61-66. 

But as it has been contended, that joint executors in Ver- 
mont are, by virtue of their bond, rendered liable for each others' 
acts and defaults, to a greater extent than they were at com- 
mon law, it becomes necessary to refer to the bond given by 
these defendants, and the statute under which it was taken. 

By the statute in force at the date of the bond, 1 Old Comp. 
Laws, p. 124. Sec. 16, it is enacted that the executor shall 
give bonds " to return upon oath a true and perfect inventory of 
the estate of the testator," and " to render an account of his or 
" her proceedings thereon, in the same manner as administra- 
" tors are by law obliged to do ; unless such executor is resi- 
" duar} legatee, in which case, bond may be given to pay the 
" debts and legacies of the testator;" but he is not required to 
give such security in any other case, or to give bond for faith- 
ful administration, under any circumstances. 

By refering to Sec. 26, p. J 29, 130, we find that the admin- 
istrator's bond contains a condition, that he " shall make, or 
" cause to be made a true and just account of his said adminis- 
" tration ;" and distinct conditions of faithful administration, 
and payment of the residue in his hands to such persons as the 
probate court shall appoint. 

By the common law, executors were not required to give 
bonds, the confidence reposed in them by the testator being 
in the place of a bond, whereas security was always required 
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?J!£Zir °^ ac *n»nistrators 5 an( * »t is most obvious, that it was the inteo- 

1837 ~ lion of the statute merely to require security for the additional 

sparhawk * duties imposed by the statute itself, and not to add any thing to 

° tl £ r- " the common law liability of the executor. The object of re- 

cMM f itoIii quiring an inventory, and the rendering of an account, was to 

and otben. yjg e x ^ e execu t or to furnish record evidence of the amount in 

his hands for distribution, in order that the creditors, heirs and 

legatees might know the sum to which they were entitled, and 

at whose hands they should look for it. 

The giving of a bond would serve not only as a security 
against the omission of these duties, but as an inducement to the 
executor to their speedy performance, and it is plain that the 
bond was intended to have no further force, from the fact, that 
the statute excludes security for debts and legacies in express 
terms, and for faithful administration by clear implication. 

The bond, given by Harrington's executors, does not conform 
to the statute. Besides the two conditions specified by the act, 
it contains a condition that the executors " shall well and truly 
administer," be. 

If this clause has any peculiar forceor meaning not* embraced 
in the conditions required by the statute, it is void, because not 
authorized. Lyon v. Ide, 1 D. Chip. 46. Hall v. dishing et 
al. 9 Pick. 398, 404. Probate Court v. Matthews, 6 Vt. Rep. 
269, 275. 

But it is conceived, that, even if valid, it is not broad enough 
to charge the defendants with the legacies. 

Whatever may be the sense of the word " administer" in 
the English law, its meaning, under our system, must be restrict- 
ed to the collection of debts due the estate, and raising money 
to pay those due from it. The distribution of the moneys and 
other effects is secured by a distinct condition in the bond given 
by administrators, and the word cannot mean more, when im- 
properly introduced into an executor's bond, than when properly 
used in that of an administrator. 

It will be observed, that the bond given in the present case 
omits the condition of payment, which, in the statutory form of 
an administrator's bond, immediately follows the clause provi- 
ding for the rendering of the account, but the orators contend, 
that that clause has of itself the same force. 

The only sound and sensible construction of this condition is 
the contemporaneous exposition of it given by the court in the 
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Judge of Probate v. Pratt, 1 D. Chip, 233, where the very ^JSJE* 
question was decided. lg37 ' 

But admitting, for the sake of argument, the validity of the gparhawk 
bond, we insist, that it does not vary the common law liability ami £ lher * 
of executors for the acts and defaults of each other, but it o*im b»!ii 
merely increases the security against those acts and defaults, by aud 
increasing the number of persons responsible. 

The liabilities of executors arise, not from their bond, which 
is a mere security, but from the duties imposed by law, and the 
bond is to be construed, reddendo singula singulis. The sure* 
ty and the delinquent executor are liable for the separate acts 
and defaults of each, and all the obligors for the joint act and 
default of all the executors. See Kirby v. Turner, Hopkins, 
309, where this point is ably discussed and decided. 

These arguments, we think, establish the position, that the 
executors of the will of a testator, whose estate is represented 
insolvent, are under no liabilities, except such as are imposed by 
statute, and inasmuch as neither the statute nor the bond ren- 
der them sureties for each other, as to the payment of legacies, 
those, only, who have assets in their hands applicable to that 
purpose, are liable to the legatee, and at least, that, at all events, 
the responsibility of joint executors, under our statute, is, in no 
respect, greater than at common law. 

II. But if the executors are to be treated as liable for the acts 
of each other in the same way, and to the same extent, as at 
common law, it becomes necessary to enquire what degree of mu- 
tual responsibility the common law imposes. 

It is a principle well established, that if executors or other 
trustees have not been designedly guilty of a breach of trust, 
courts will favor them, and will endeavor to relieve them from 
any loss, which may happen from a misapplication of trust money. 
2 Mad. Cb. 114. Powel v. Evans, 5 Ves. »)9,843. 

1. If there are two or more co-executors or other trustees, 
one is not liable for the trust moneys, of which the other has 
possessed himself, even though there has been a misapplication, 
unless he concurs therein. Fellows v. Mitchell and Owen t I 
P. Wms. 81,83 and note. 2 Mad. Ch. 129. Hargshorpe v. 
MUforih, Cro. Eliz. 318. Balchen v. Scott, 2 Ves. Jr. 678. 
Shipbrooke v. Hinchinbrooke, 1 1 Ves. 252. Brazier v. Clark, 
5 Pick. 96, 104. Brown's Executor v. Edgar, 1 Dallas 311. 
Raynor v. Pearsall, 3 J. C. R. 679, 684, 586. Thompson v. 
Vol. ix. 8 
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*j«£$ B ' Brown > 4 J - C - R - 619 623 > 628 > 629 - Sutherland v. I»rt*A, 
1837 -' 7 J. C. R. 17, 22. Douglass v. Satterlee, 11 J. R. 16, 21. 
aud m &bo» MmaAan v. Gibbons, 19 J. R. 427, 440. Kirby v. TVwer, 
AdiV. of Hopk. C. R. 309, 330, 331. 
2S oihein ■!' Now the evidence in the present case shews that every thing 
has been done on the part of Buell, in the most perfect good 
faith, and he appears to have acted with reasonable discretion. 
There is no lata culpa, none of the crassa negligentia, which, 
as Lord North, 1 Vernon, 144. 1 Mad. Rep. 290, says is ne- 
cessary to charge an executor. 

Lyman was a co-executor, and, of course, in the confidence 
of the testator. He was the partner in business of the testator, 
nearly or quite to the time of the death of the latter, and was a 
creditor of the estate. 

He was also an attorney by profession, and of fair character. 

It was necessary to employ some one to collect the demands 
due the estate, and those circumstances pointed out Lyman as 
the fittest person for that purpose. Thompson v. Brown, 4 
J. C. R. 619,623, 628, 629. Rowth v. Howell, 3 Ves. 565. 

2. Buell ought not to be liable for the misapplication of other 
funds by Lyman, because he could not draw them out of Ly- 
man's hands. Lyman was a co-executor, and therefore had a 
clear legal right to retain the funds as against the other executors. 
He appears to have accounted not only for all the funds received 
from Buell ; but for alt others, except enough to satisfy the 
legacy to his children, and this he retained in the settlement of 
his account with the probate court. 

III. There is a well founded apd well settled distinction be- 
tween the claims of mere legatees, and those of creditors. 
The latter being entitled to the utmost benefit of the law, ex- 
ecutors have sometimes been holden liable to them on hard 
grounds, such as merely joining in a receipt, though one alone 
had the money. 

The same principle has also, in some cases, been extended to 
heirs and distributees, whose claims are founded upon natural 
right, and the laws of the land. But the claim of a stranger 
legatee, to whom the testator owed no duty, is a mere equitable 
right, and no case can be found where an executor, innocent of 
concurring in the misapplication of funds, has been holden liable 
to a mere legatee. There seems to be no reason why a legatee, 
who has no responsibilites, should be thought to have greater 



r 



OF THE STATE OF VERMONT. 59 

equity than an executor, who has so many, where the latter is C 5*2SSJT* 
not in fault. Churchill v. Hobson, 1 P. Wins. 242. S. C. Salk. "*- ' 
318. Brown's Ex. v. Edgar, 1 Dallas, 31 1. Bpm hawk * 

Having now considered the more general principles of equity ou £ r- ' 
governing the liability of executors, we shall proceed to ex- o£u?7i 
amine the facts in issue, and the evidence, by which they are mml olhe '*' 
established. 

The bill is a common bill for a legacy, differing ,in the stating 
part, in one particular only, from the common form. 

In addition to the usual charges, it alleges that after two of 
the female legatees arrived at the age of eighteen years, they 
were induced by the false and fraudulent representations of two 
of the executors, without any consideration, to give a writing 
acknowledging payment of their respective shares of the legacy, 
of the purport of which they were ignorant, until four or five 
years afterwards. 

It is important to notice, that this last matter is repeated in 
the charging part of the bill, and that the defendants are parti- 
cularly interrogated, whether the discbarge was not obtained by 
fraud, whether the legatees, who executed it, were net ignorant 
of its contents, and whether any and what consideration was 
given or paid for it, as the answer of the defendant Buell is un- 
questionably thereby rendered responsive to the bill, and, of 
course, evidence conclusive for him, unless disproved by two 
witnesses. Smith v. Brush, 1 J. C. R. 459,461, 462. Staf- 
ford v. Bryan y 1 Paige, 239, 242. Woodcock v. Bennett, I 
Cowen, 711, 743. Smith v. Clark and Smith, 4 Paige 368, 
370, 373. 

In like manner, that portion of the answer* which alleges that 
the executors severally and not jointly possessed themselves of 
the effects of the testator, is made evidence by the statements, 
charges, aad interrogatories of the bill. 

Moreover, the orators have chosen to put in issue the follow- 
ing facts only. 

1. That the executors acted severally, and not jointly. 

2. That Lyman possessed himself of assets, and retained the 
legacy against the consent of Buell. 

3. That Lyman was poor at the time of testator's death. 

4. The satisfaction of the legacy by the moneys expended in 
the support and maintenance of the legatees, and the wages of 
Charles. 
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C jiSS^' 5. The allegations of the answer respecting the discharge by 

1837, the two elder legatees. 
*i»rh«wk* The answer alleges, 
othen. j. rpj^ representation f insolvency of the estate of Buell, 
c£fu r B?eii and the non-presentment of the orators' claim to the commis- 
*nd others s j oners on [jj g estatej an( j i ns ists that the orators are barred by 
this neglect. 

As to this point the answer is not traversed. 

2. That Harrington's executors severally and not jointly pos- 
sessed themselves of bis estate. That his estate was repre- 
sented insolvent and commissioners appointed, who, among other 
things, allowed Lyman $2164,61, and that the estate was 
settled in due course of law, under the direction of the probate 
court, and all debts and legacies paid. 

The only facts traversed under this head, are that the execu- 
tors severally and not jointly possessed themselves of the testa- 
tor's effects, and the payment of the legacy ; the residue more- 
over appears from the probate record. 

As to the matters traversed, the answer has already been 
shewn to be responsive to the bill, and, of course, evidence. 

3. That Lyman had choses of testator in his hands at the time 
of testator's death, and afterwards severally possessed himself of 
other choses, to the value of four or five thousand dollars. 

The statements, charges, and interrogatories of the bill make 
the answer evidence on this point also, so far as material. 

The answer is unquestionably evidence, so far as it alleges 
Lyman's expenditures, as the consideration of the receipt given 
by the elder legatees, and if the other evidence adduced by the 
defendants be insufficient fully to establish the facts, as to all 
the legatees, it is a proper subject of inquiry by a master. 

The answer, also, is evidence that the discbarge was under- 
standing^ given, after the legatees arrived at full age, without 
fraud or concealment, and in consideration of moneys expended 
for them by Lyman, the statement of these facts being directly 
responsive to the bill, and utterly uncontradicted by any legal 
evidence. 

It is objected, that the allegations of the answer are not to be 
received as proof, even where they would otherwise be evidence, 
because, as to some of them, the defendant swears " that be is 
informed and believes.*' This is the proper mode of alleging 
facts not within the absolute personal knowledge of the defen- 



OF THE STATE OF VERMONT. 61 

dant, however great may be his moral certainty of their truth, ^Ji^Er* 1 
and, uncontradicted by legal evidence, is as conclusive as the most 1837 
positive declarations. Bparhllwk fc 

To disprove the allegations of the answer, the only material ° t ^ rg * 
evidence is that of the wife of the defendant Lyman, and o^Trwii 
mother of the legatees. Md 0thwl * 

But her testimony is wholly inadmissible. 

Though Lyman has not answered, F. Buell's answer is a de- 
fence for all the executors, and if he is discharged the orators 
cannot have a decree against Lyman and King. 

The effect of her testimony, therefore, would be to charge her 
husband. Clason v. Morris, 10 J. R. 525, 542. Cole v. Gray, 
2 Vernon, 79. Vowles v. Young, 13 Ves. 144. LeTeocier v. 
Margrave of Anspach, 6 Ves. 323. Alban v. Pritchett, 6 T. 
R. 680. Barron v. Grillard, 3 V. and B. 165. 

Nor will the husband's assent enable her to testify. 1 Phil. 
Evid. 66. 

Authorities are not wanting to show that if orator calls on a 
defendant to testify, he waives relief against him, and ol course 
against those chargeable for his default. Harvey v. lebbuts, 
1 J. & W.J 97, 203. Weymouth v. Boyer, 1 Ves. Jr. 417,419, 
420, 426. 1 Hoffman's Ch. Pr. 465. Thompson v. Harrison, 1 
Cox, 344. 

If this doctrine be law, it is not easy to see why the attempt 
to charge him and his fellow-executors, through the testimony of 
his wife, should not be attended with the same results. 

If Lyman wasted or misapplied the effects of the testator, it 
was not funds received of Buell. 

IV. If Buell is to be considered as having assented to Ly- 
man's retaining the legacy, or even as having paid it to him, it 
is a good payment in discharge of Buell. 

1. Lyman had a right to control the estate of his minor child* 
ren, as their natural guardian, until divested of this power by 
the court of chancery. Reeve's Dom. Rel. 290, 320, Swift's 
Dig. 49. 1 Black. Com. 452, 461. Holloway v. Collin*, I 
Ca. Ch. 245. See also the late case of Paine v. Low, Rus- 
stl and Mylne 223. 4 Cond. Eng. Ch. Rep. 397. 

And although the right of the father to control the estate of 
his infant child has been denied in some of the States, yet the 
courts appear to have gone upon the ground of peculiar statutory 
provisions, and it is worthy of remark, that no case is to be 
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^an*^' found of the appointment of a stranger guardian, while the father 

1837, is living, 
dparbawk & 2. The decree upon the petition in chancery did not divest 
0t 5!" him of this power, but ought rather to be regarded as a per- 
OsiuRwii mission to expend the legacy for the benefit of his children. 

It was a decree which the court had power to make. Ore- 
gory v. Mohsworth, 3 Atk. 626, 627. Jeremy Eq. Juris. 217, 
220. 1 Mad. Ch. 267. See also authorities cited below, on the 
subject of maintenance. 

The notice and appearance were sufficient, Thompson v. 
Jones, 8 Ves. 141. 

The prayer of the petition is, that the money might be paid 
to the parents for the b nefit of the children, and the decree 
was that the parents should give security " to pay to, or account 
with" the children for the legacies. If the executors were all 
jointly liable, as the orators contend, there could be no "benefit" 
to the legatees by withdrawing the legacies, as the security 
would be thereby lessened, unless they were to be expended. 
The decree was in the alternative "to pay to, OR account with.' 
Accounting implies both debt and credit, and the petition and 
decree are both nugatory upon any other construction. 

3. Nor was any liability imposed upon Buell, by the decree, 
as trustee. Lyman then bad in his hands funds sufficient to 
satisfy the legacy, nor did he ever receive assets from Buell 
afterwards. Buell had no power to compel him to give the se- 
curity required by the decree, though he endeavored to induce 
him to do so* Lyman, being co-executor, had equal rights over 
the funds of the estate, and none of his rights, as co-executor, 
were diminished or impaired by the decree. He in fact was the 
trustee under the decree, and Buell nominally so, only. 

It will be observed, that the decree did not clothe Buell with 
any power to invest, control or dispose of the legacy. The 
payments were to be made by the executors generally, and not 
by Buell alone, and the only duty imposed upon him was to 
suffer his name to be used as obligee, and to decide upon the 
sufficiency of the security which should be offered. As to the 
funds in his own hands, they were disposed of, according to the 
directions of the probate court. The duty of paying the legacy 
was incumbent upon Lyman, as well as upon BuelL If Ly- 
man could not lawfully receive it, there was no person to whom 
it could be paid, and it must remain in the hands of some one of 
the executors until the legatees should attain their majority. 
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Apart from the decree, other considerations pointed out Ly- c Ji t w l JjJ 6n » 
man as the fittest among the executors to have the custody of ib37 - 
the fund, and the passing of the legacy to his separate account, s arhawk ^ 
allowed by the probate court as a compliance with the decreets u,1 £'*- 
of itself a good payment in discharge of the other executors. cAm 1 audi 

The only breach of duty, then, under the decree, is the not and ° lhei '* 
furnishing of the security. But this breach was committed by 
Lyman alone, and for this he alone is responsible. The money 
retained by Lyman constituted the proper trust fund, and for the 
loss or misapplication of this fund, Buell, the supposed trustee, 
is not liable, for the simple reason that he never became possess- 
ed of it. But whatever liabilities Buell may have incurred, as 
trustee, it is clear he cannot be charged upon this bill, which 
seeks to charge him as executor only. 

4. But it has been said, that the decree has no application to 
the case. , That as Lyman gave no security, and there is no evi- 
dence to show that Buell paid him any money under the decree, 
it is to be treated as never having been complied with, and that 
therefore neither rights nor liabilities accrued under it. 

If this be so, we still contend that the decree of the probate 
court, allowing the executors generally the amount oi the legacy, 
by transferring it to the separate account of Lyman, in discharge 
of Buell, Harrington and King, is conclusive upon the legatees. 

The probate court is a court of record, and its proceedings, 
unappealed from, are conclusive against all parties. The 
persons interested in the settlement of estates being usually 
numerous, the statute has dispensed with the service of personal 
notice to attend the settlement of the administration account, and 
has substituted a notice by publication. Thus cited, all parties 
interested have opportunity to appear, and are bound to take 
notice, and the proceedings of the probate court, which are in 
the nature of proceedings in rem, bind all the world. Judge of 
probate v. Fillmore, 1 D. Chip. 420, 423. Wilson v. Keeler, 2 
D. Chip. 16, 20. Harvard College v. Amory 9 Pick. Rep. 
446, 463, 464. 1 Starkie, Ev. 228. Jenison v. Hapgood, 7 
Pick. 1,7. Toller on Executors, 495. 

Moreover the settlement has been long acquiesced in, and is 
therefore the more conclusive. Hercey v. Dinwoody, 2 Yes. Jr. 
87,93. Higgins v Crawford, Ibid, 571. 

There can be no question as to the power of the probate 
court to prescribe the disposition of the funds, until the time of 
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^jJ^J^ distribution shall arrive. The Probate court had power to or- 
1837 ' der the executors to pay over lo the residuary legatees all the 

flp otto£ * ' un ds of the estate, except the legacy. But the executors could 
Adnr. of not pay the legacy into the probate court, and as they had no 

Sd'oiw common place of deposit, it must of necessity remain in the 
hands of some one of them. If the probate court does not pos- 
sess the power of directing which executor shall retain the money 
until the time of distribution, the absurd consequence would 
follow, that each one would have the right to retain against his 
fellow executors, and against the distributees, a sum sufficient to 
pay all legacies not yet payable. 

V. Lyman is equitably entitled to be allowed for the main- 
tenance and education of his children, even if the decree of the 
Supreme Court did not authorise the expenditure of the legacy. 

Upon a petition expressly for that purpose, permission would 
have been granted to expend the legacy, and an allowance or- 
dered as well for time past, as for the time to come. Heysham 
v. Heysham, 1 Cox. 179. CoIIis v. Blackburn, 9 Ves. 470. 
Ex parte Green, 1 J. & W. 253-254. Ex parte Swift, 4 
Cond. E. C. R. 562. Ex parte Chambers, Ibid. 563. Reeves 
v. Brymer, 6 Ves. 425. Sherwood v. Smith, Ibid. 454. Ex 
parte Lord Petre, 7 Ves. 403. Ainsworth v. Pratchet, 13 
Ves. 454. Maberly v. Turton, 14 Ves. 499^500. 1 Mad, 
Chan. 272-273. Dames v. Howard, 4 Mass. 97. Matter of 
Bostwick, 4 J. C. R. 100. Wilkes v. Rogers, 6 J. R. 566. 
-577-594. Brown v. Temperly, 3 Cond. E. C. R. 390. 
Rainsford v. Freeman, 1 Cox. 417. 

If the Court would have allowed the legacy to be expended 
for the children, they will sanction the expenditure now. 2 
Mad. Ch. 128. Lee v. Brown, 4 Ves. 369. Howe v. Dart- 
mouth,! Ves. 137-150. 

If Lyman is entitled to such allowance, the other executors 
may have the benefit ol it, though he does not claim it. 

VI. The statute of limitations is a good bar. 

1. It is now settled that courts of equity will adopt the stat- 
ute, in all cases where the party has a remedy at law. Angel] 
on Limitations, 339. Kane v. Bloodgood,! J. C. R. 90-126. 
Sturt v. Mellish, 2 Atk. 610. Souser v. De Meyer. 2 Paige, 
574. Stafford v. Bryan, 1 Paige, 239. Wych v. E. I. Comp. 
3 P. Wms. 309. Bertine v. Varian, 1 Edwards, 343-444. 
Atwater v. Fowkr, Ibid. 417-420. Hovenden v. Annesley, 
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S Sob. & Lef. 607, 631. Codman v. Sogers, 10 Pick. 112, c 55£r 
119- l837 -' 

2. Tip legatees might have sued at law. Morrill v. Morrill, e **£™* m * 
8 N. H. Rep. 282. Goodwin v. Chaffee, 4 Conn. 163, 165, Ad £ r " of 
166. I Swift's Digest, 455, 575. Knapp v. Hanford, 6 Conn. 2^oS^ 
170. 1 Old Comp. Laws, 152, $ 81. Van Hook v. fVhit- 

lock, 3 Paige, 410-416. 

Again, if the settlement in the probate court is not evidence 
of a payment to discharge Buell, Harrington and King, it is evi- 
dence of a liability to pay, upon which an action would have lain. 

3. The bequest was a joint one, and, in case of the death of 
one of the legatees, would have survived to the others. Pres- 
ton on legacies, 237, 238. Martin v. Smith, 5 Binney, 16. 
Crooke v. De Vandes, 9 Ves. 197. MorUy v. Bird, 3 Ves. 
628. Webster v. Webster, 2 P. W. 347. And where a claim 
is joint, if one is barred, all are so. Perry v. Jackson, 4T. R. 
516. MarstelUr v. McLean, 2 Pet. C. R. 453. Starkie oh 
Evid. prt. II. 901. 

This defence may be insisted on by answer as well as by 
plea. Bertine v. Varian, 1 Edw. 343. Norton v. Turville, 
2 P. W. 145. Dey v. Dunham, 2 J. C. R. 182. 191. 

It is argued, that these legatees are entitled to a remedy on 
the bond, as well as by action of debt or assumpsit, and that be- 
cause the presumption has not run upon the bond, they ought 
not to be barred in Chancery. But we, by no means, admit 
the soundness of the conclusion, though the premises be estab- 
lished. It is notorious, that bonds are required of executors in 
most, if not all the American States, yet the able courts in New 
York have often decided, that the statute is a good bar to a bill 
far a legacy, notwithstanding the bond* 

But although the bond be valid as a security for. the legacy, 
the lorce of this argument is entirely done away by the the pro- 
visions of our own statute $ 12 p. 334, which, by compelling 
judgment for the penalty of the bond, deprive the party of the 
power of insisting on the presumptive limitation ; and as it can- 
not be imagined that the legislature intended to render the lia- 
bilities upon probate bonds perpetual, it must be concluded, that 
they designed to allow him to avail himself of the general stat- 
ute of limitations upon the assignment of breaches. If this po- 
sition be well founded, the statute is as available a defence in an 
action upon the bond, as in any other suit. 
Vol. ix. 9 
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chiumdw, yn # The orators are barred by not presenting their claim to 

1837. t jj e commissioners on BuelPs estate. 

eparbawk * B y our statute, p. 352, $ 89, and p. 363, $ 91, off claims 

°°^ 9 ' and demands, not presented., are barred. This must, at least, 

o^B^n embrace all claims of a nature to be enforced at law. We have 

and oih«.. dreamy shown that the orators had a remedy at law, if at all, and 

the claim ought therefore to have been presented. Chokin v. 

Sanborn, 3 N. H. 491. Brown v. Anderson, 13 Mass. 901. 

Paine v. Nichols, 15 Mass. 264. JBurdk* v. Green, 8 Pick, 

108. Spaulding v. Betts, 6 Conn. 28. 

V HI. The receipt is a good discharge of the distributive shares 
of the two elder legatees. 

The legatees were both more than eighteen years of age, at 
the time of its execution and therefore of full age. Const. Ver- 
mont, Art 1 . Brayton, 124. And if not, their long acquies- 
cence has established it, as the bill itself admits they knew its 
purport, within four or five years after its execution. 

The receipt is prima facie good, and every presumption is in 
its favor. Kirby v. Taylor, 6 J. C. R. 242, 248, 249. JBr- 
by v. Turner, Hopk. 309, 334. 

Being prima facie good, the burden of proof is thrown upon 
the claimants to invalidate it. They adduce only the clearly inad- 
missible, and highly improbable testimony of Lyman's wife. 

It has, however, been urged, that the answer itself shows that 
the receipt was without consideration, because it admits that no 
money was paid by the executors, at the time of its execution. 

There is no principle better established, than that if orator 
reads any part of the answer, he makes the whole of the an- 
swer, relating to the same point, evidence. Moreover, we have 
already shown that the orators have, by the statements, charges, 
and interrogatories of their bill, put us to answer to the conside- 
ration, and have thereby concluded themselves. 

The orators are obliged to read the answer, to prove that the 
money was not paid upon the giving of the receipt, and they 
thereby make the whole oi the answer, relating to the conside- 
ration, evidence. Smith v. Clark fy Smith, 4 Paige, 368,373. 

IX. But if the defendants are chargeable, interest should not 
be allowed. Tyrrell v. Tyrrell, 4 Yes. jr. 1. 

G Adams, for orators, in reply. 

I. The claim was established by proof of the will, and, the 
sufficiency of assets being admitted, the orators were entitled to 
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their legacies, before payment to the heirs at law and residuary ^Jjjjj!"' 

1837?' 



II. All, who undertook the trust, whether as executors or Sparhawk 
administrators, am testamento asmexo, were jointly bound to the * ttd £***" 
execution of it. The authority derived from the probate Court, o^uT buhi 
whether with or without a will, is joint, and the bond and under- •** ° ihm ' 
taking are so. 

It is of oo importance whether Lyman possessed a portion of 
the assets, or not. This claim rests on the same foundation as 
the claims of creditors, and, the estate being sufficient, the ora- 
tors are entitled to payment, at all events. 

Buell had ample funds of the estate, in his own hands, after 
paying all the creditors, to pay this claim, and actually paid a 
large amount to the residuary legatees. He should have first 
paid the specific legacies, and his neglect to do so is the ground 
of complaint. The orators were not the sureties of Lyman and 
are not to lose their claim, for his default. 

The books make a distinction between the liabilities of trus- 
tess and executors for the acts of each other, making the latter 
liable in many cases, where the former would not be. In one 
sense aU executors are trustees, but, in this case, they are trus- 
tees because they are executors. From the cases read on the 
other side, and the multitude that may be found in the books, 
the proposition may be deduced, that trustees are not liable for 
the separate acts of each other ; but, when the money is under 
their joint control, and by any act, consent or agreement, one 
allows it to pass into the hands of his co-trustee, both are liable* 
Murrell v. Cox fy Pitt, 2 Ver. 570. Chambers v. Minchin,! 
Ves. 198, 186, and the cases of Sadler v. Hobbs, Scurfield v. 
Howes, Shipbrooke v. Hinchinbrooke, Brice v. Stokes, Crosse 
v. Smith, Joy v. Campbell, Doyle v. Blake, and Morrell v. 
Morrell, as cited by Mr. Weston, in the opening argument in 
this case. 

No case cited on the other side, excepting Fellows v, Mitch- 
el, and Westly v Clarke, are opposed to this proposition, and 
those cases have been frequently examined and disapproved. 
See case of Murrell v. Cox fy Pitt, and other cases above ci- 
ted. 

But the examination of these authorities is scarcely necessary, 
ts it is apparent that these executors acted jointly throughout. 
Their bond was joint, their accounts were joint, and their settle- 
ment was joint. 
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< j££5" i III. The appropriate remedy for the orators is to be sought in 
1837 • Chancery. In most cases discovery, as well as relief, is sought, 

g pwhllwk £ and, in many cases, a provision is required, which Chancery, 
othan. only, k ag t | ie power |q enforce, as in the cases of married wo- 

cw f Baeii raen aQ( l infant children. 

»nd otbwf. ^ some states, as in New York, Massachusetts, and, proba- 
bly, in Connecticut, actions at law, for legacies, are authorised. 
N. Y. Stat. 2 Vol. 90, 91 and 114. 4 Mass. Rep. 635. The 
case of Goodwin v. Chaffee, 4 Conn. Rep. 163, has the merit 
of singularity. The Court declare that assumpsit will lie for a 
legacy, but rule the case for the defendant, on the ground that a 
legacy is not a debt, nor a charge upon the estate, so that the 
probate court could order a sale of real estate. In 6 Conn. 
Rep. 174, the Court assume the ground that their probate court 
has peculiar powers. It is founded on two old cases, from 1 
Root, 419, and 2 do. 271, both of which were against persons 
taking an estate liable to a legacy, and not against executors. 

An action at law, in this State, if sustainable*, would not af- 
ford an adequate remedy. What could be done with a legacy 
of a picture ? or what, in cases providing for the maintenance 
of a wife or children, when specific execution, only, would be 
effectual. 

But the authorities clearly show that an action at law cannot 
be maintained. Deeks v. Strutt, 5 T. R. 690, Farwell v. Ja- 
cobs, 4 Mass. Rep. 635. Toller on executors, 479. Fonb. 
Fq. 565. 

IV. The receipt, signed by Julia and Maria, is not binding, 
on account of their minority at the time of its execution ; they 
being under the age of twenty-one years. 1 Bl. Com. 463. 2 
Kent's Com. 233. It is also avoidable on the ground of want 
of consideration. 

V. The father, if of sufficient ability, is bound to maintain 
and educate his children. 1 Bi. Com. 452,461. 1 Swift's 
Dig. 49. Farwell v. Jacobs, 4 Mass. Rep. 635. 

The Courts, in early times, seldom relaxed the rule, and only 
when children had large expectations. Hughes v. Hughes, 1 
Brown, 387. Andrews v. Partington, 1 Brown, 60. Dames 
v. Austen, id. 178. Lee v. Brown, 4 Ves. 862. 

In England, where children were entitled to large fortunes, 
an allowance has been made for their education. But this 
is in the spirit of their government, which studiously favors 
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aristocracy. Maberly v. Turton> 14 Ves. 499. Lord Petre, ( 2£** 
ex pane, 7 Ves. 403. 1837 -' 

VI. It is fully settled that a father has no right to receive a ^2HE£ 
legacy, due to bis children, without having first been appointed Ad ** r . of 
their guardian and given bonds. Dagley v. Tolfcrry, 1 P. £2 ^£2! 
Wins. 285. Miles v. Boyden, 3 Pick. 213. Cooper v. Thorn- 
ton, 3 Brown C.C. 96. Genet v. Talmadge, 1 Johns. C. R. 

1. Rotherham v. Fanshaw, 3 Atk. 629. 

VII. The proceedings of this Court, which resulted in the 
decree of 1818, were based on the supposition that the legacies 
could not be paid to the father, without the aid of Chancery. 
Nothing was ever done under this decree, and, consequently, it 
affords no defence to this claim. 

VIII. The proceedings in the probate court cannot affect the 
orators' claim, because they had no notice ; because they were 
minors and without guardians, and, especially, because that court 
did not act upon any question, which concerned them. The 
question of payment is a matter to be tried elsewhere, and is 
wholly without the jurisdiction of the probate court. 

IX. It is objected to the recovery of this claim, because it 
was not exhibited to the commissioners on Buell's estate. But 
there is an evident distinction between debts and legacies, in this 
respect. The former exists against the person, and may be 
enforced during the life of the testator. The latter are claims 
against the estate only, and can have no validity until after the 
testator's death. Debts rest in contract and are to be proved by 
evidence. Legacies are created by the will and are proved by 
it, and no intervention of commissioners is necessary to establish 
them. 

Besides, this bill was brought before any representation of in- 
solvency on Buell's estate. 

X. This case does not (all within any of the rules of limita- 
tion. It is a common maxim that time does not bar a direct 
trust. There may be trusts by implication, where the statute 
may be a bar, as in the case of hockey v. Lockey, Prec. in Ch. 
518, but it has no application to those trusts, which are creatures 
of the Court of Chancery. As long as the trust continues, the 
cestui que trust is not barred. This is the case, also, at law, as 
between tenants in common, mortgagor and mortgagee, and in 
the purchase of a trust estate with knowledge of the trust. It 
is well settled in England, that the statute does not attach to 



70 CASES IN ^HE SUPREME COURT 

°lw£' teg*** and distributive shares. Sturt v. MelKsh, 2 Atk. 613. 

Jg87 -' Lowly v. Lawly, 9 Mod. 32. Chohnondeley v. Clinton, 2 

sptrhtwk 4c Mer * 360 « Decouche v. Savetier, 3 Johns. C. R. 216. Kane 

^ v. Bloodgood, 7 do. 126. 

oS^Tmi ^ New York, it was ruled by Walworth, chancellory that the 

and other., g^^^ m jght be pleaded to a bill for a legacy, the statute having 

given a concurrent remedy to a court of law, as he remarked, 

but he added, that if a legacy were chargeable on land, it could 

not be pleaded. Souzer v. DeMeyer, 2 Paige's Rep. 577. 

But there is no statute which, in terms, applies, and none by 
analogy. The statute of eight years is insisted upon. But that 
cannot apply when no commission has issued. And as this 
claim was not exhibited, it is not changed into a judgment, by 
the report of the commissioners. The statute of six years does 
not apply, for no suit at law, for the legacy, can be sustained* 
An action might lie upon the bond, but in that case the defend- 
ants could only rely on the presumptive bar of twenty years* 
Besides, an action on the bond would be for a different and dis- 
tinct claim, and in order to oust chancery of its jurisdiction, it 
must appear that an action would lie directly for the legacy* 

Redfibld, Chancellor-— delivered the opinion of the Court* 

The court have not been so fortunate as to come to an unani- 
roous determination in the present case. They deem the case 
of much importance, both in regard to the principles involved, 
and the amount in controversy, and it is to be regretted any 
diversity of opinion should exist in relation to the judgment now 
given. A majority concur in the following results* 

The testimony does not sufficiently show, that Phineas Ly- 
man was in such circumstances of poverty, as to warrant him 
before the time of his failure in the year 1824, in appropiating 
the property of his children for their maintenance or education. 
Before the time he went into trade, in 1818, he seems to have 
been an attorney, doing a small business, at that time reputed to 
be worth about five thousand dollars, owning a comfortable 
dwelling and outbuildings and lot, worth fifteen hundred dollars, 
which he continued to own till the time of his failure. In short* 
till the time of his failure, he was in easy circumstances to sup- 
port and educate his family in an independent manner. And 
although during all this time, he might in fact, have been bank- 
rupt, still, this question must be determined by his apparent and 
not his actual means. We ought not now to allow the defend- 
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ants to claim to have expended this legacy in the support, main- °J]JJ2JJ ,, » 
tenance and education of the legatees, unless, at the time the 1837> 
expenditures were in fact made, this court would, on application, ^^Tit 
have decreed,' that such expenditures should be made out of the °*£ n ' 
fund, from which it is now attempted to be drawn. This court o2£Tbmii 
would never have allowed the property of these orators, while aod (Mmn ' 
infants, under the control of a parent of ample ostensible means 
far their support and education, to be expended for that purpose. 

It is the duty of parents to maintain and educate their infant 
children, " they being of sufficient ability." The benevolent 
object and true intent of such bequest, as the present, would 
be almost wholly defeated, if parents were permitted to expend 
the same without giving any security to account for it when 
the child should come of age. This court will order the guar- 
dian of infants, under suitable security given for the faith- 
ful discbarge of the trust, to expend a reasonable amount of 
the property of the ward in his maintenance and education, if 
the ward is without parents, or they are wholly unable to main- 
tain and educate their children in a manner suitable to their rea- 
sonable expectations, and the court no doubt would allow a de- 
duction (or part maintenance, under the same circumstances. 
This is not the present case. And it does not appear that Ly- 
man, or his children, up to the time of his failure, ever supposed 
that he was expending this legacy in their support or education. 
The children were educated respectably, but just as they would 
have been, had this legacy never been made. Since the failure 
of Lyman, there is no pretence that any portion of this legacy 
has been expended by him in the education of these children. 

There does not appear to be any evidence, that Lyman inten- 
ded Charles' wages, which he was permitted to receive and ap- 
propriate, to go in lieu of his share of this legacy, and if such 
had been the expectation of the father, and even of the son, he 
would not be bound by it. What is said of the education of the 
other children is a sufficient answer to this claim. 

It seems to be admitted by the answer, the proofs and argu- 
ments, that the defendant Buell, who is the only defendant that 
contests the claim of the orators, accepted the trust imposed by, 
and made probate of, the will, and took possession of property 
of the testator, to an amount more than sufficient to pay the 
debts due from the estate, and pay all the specific legacies, in- 
cluding the one now in controversy. 
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C jaM^' h *s aD admitted principle that specific legacies ar eto be paid 
le37 - before any distribution is made to the residuary legatees, of to 

sparhawk & tne heirs. A considerable amount of the funds, once in the 
°^ n hands of Buell, has actually gone to the residuary legatees. It 

o&Fi!£n is admitted and proved, that these legacies have never been paid 

aodoum*. to the legatees. It was as much the duty of Buell, as of any 
other of the executors, to see that this legacy was paid. He 
had the means of paying it, and had he in any way exonerated 
himself from this obligation ? 

It is true that the amount of this legacy has gone into the 
hands of Lyman for the purpose of meeting this object. But 
the evidence does not show, that Lyman took possession of 
these funds without the consent of Buell. The notes and other 
property, which he did obtain without the consent of Buell, 
would not exceed the amount of his own debt, which he had a 
right to retain. The other property, which went into his hands, 
must be considered as having been originally in the joint pos- 
session of Buell and Lyman, and, in contemplation of law, to 
have gone into Lyman's possession by permission of Buell. 
Under these circumstances, it would hardly be contended, that 
Buell could exonerate himself from liability, unless by showing 
what was equivalent to payment of this legacy. One executor is 
not indeed liable for the devastavit of another joint executor, in 
regard to goods which have never been under his control, but, if 
he permit funds, once in his hands, to go into the possession of 
his co-executor, and he squanders them, he is liable. And, this 
is upon the ground that each executor is liable for the faithful 
discharge of the joint duties, but not of the several duties. Hence, 
it is very apparent, that the mere fact, that the funds have gone 
into the hands of Lyman, for the purpose of paying this legacy, 
and which he promised to apply, but wasted, is no answer in 
the case of Buell, to the claim of the orators. Lyinan was the 
last man, who should have been permitted to have the control of 
these funds, unless under regular appointment and proper secu- 
rity. The relation of parent and child is one of authority and 
unlimited influence on the one part, and obedience and depen- 
dence on the other. And the inequality of this relation is not 
limited, in any sense, to the term of minority. Hence, it is un- 
suitable that the property of the child, which the donor intended 
should be separate and independent of the parent, should be 
under his control, in anj sense. Courts of probate, or chancery, 
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m appointing guardians to take charge of the property of in- < j|^j£?£"' 
frnts, would not, in a prudent discretion, ordinarily select the 1837 



patents for guardians, after the age of nurture is passed. This 8parhawk & 
disposes of another argument urged by the defendants' counsel, ° t ^ rta 
that Lyman, as natural guardian, had a right to the control of q^ bSIh 
toe separate property of his minor children. This would make and CMmn ' 
the legacy in the present case virtually vest in the father, 
which evidently was not intended by the testator, and whose in- 
tentions, no court would be thus warranted in perverting, unless 
for very sufficient reasons. 

Upon two grounds then, we think that Buell was originally 
bound to see to the payment of this legacy, whenever the lega- 
tees should come of age, or should have a guardian properly ap- 
pointed. 1. That he had either the separate or joint control of 
all the funds belonging to the estate, except what Lyman had a 
right to retain on his own debt, and, 2d. even if Lyman had ob- 
tained funds sufficient to pay this legacy, without the consent of 
Buell, and which had never been under his control, still, as Buell 
had funds over and above these, more than sufficient to pay this 
legacy, and which have since gone to the residuary legatees, he 
should have appropriated them first to the payment of this spe- 
cific legacy, and let the residuary legatees pursue the funds in 
the bands of Lyman. 

If it be supposed that this involves the absurdity, that each 
executor may retain the amount of each distinct legacy, and 
that the residuary legatees might as well call upon Buell for the 
amount in his hands, as to call upon Lyman ; it will be per- 
ceived that the apparent absurdity results from the obligation of 
a joint administration, which makes each executor liable for the 
acts of all the other executors. And had Buell wished to ex- 
onerate himself, he must have compelled the application of all 
the funds which he had jpttf into Lyman's hands, as well as to 
eppfy those in his own hands. 

It now remains to examine the several grounds, upon which 
the defendant Buell claims to be no longer liable to the demand 
of the orators. 

1. It is said this claim is barred by the statute limitation of 
all claims, not presented to the commissioners on estates repre- 
sented insolvent, the commission on the estate of Buell being 
now closed. But when it is considered, that at common law 
the remedy for the recovery of a legacy is in Chancery, and 
Vol. ix. 10 
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^jani^H* that ll » now held > whatever might have been the earlier doctrine, 
A837, that no action at law can be sustained directly for the recovery of 

Bp olhJl£ * a 'egacy or distributive share in an estate, it could hardly be said 
Admr. of l hat the orators had a full remedy at law. If not, they might 

•wToum! elect to pursue their claim in Chancery, as they did, the bill being 
brought pending the commission, when clearly no bar had at- 
tached upon the legal remedy, if any existed. But in analogy 
to the decisions in England, and in those States where courts of 
Chancery exist, we are inclined to hold that the appropriate reme- 
dy of the orators is only in Chancery. Of course they could have 
had no remedy before the commissioners, and have lost none by 
not presenting the claim to them. The cases in Connecticut and 
New Hampshire Reports, where it is held that a legacy may be 
recovered at law, seem to have been, in some measure, principles 
adopted ex necessitate, to help out an imperfect system of Chan* 
eery. A claim, which is not presented at the time of the com- 
mission being closed, or which is not strictly a legal claim, is 
never barred. Jones v. Cooper, 2 Aik. 54. Blackmer v. Black" 
mer, 5 Vt. 355. 

2. The defendants insist upon the statute of limitations of eight 
years, as a defence to the orators' claim. It is undoubtedly true, 
that a court of equity will not lend its aid to revive claims barred 
at law by the statute of limitations, or lapse of time. Hence, 
if the orators claim be of such a character, that it comes within 
the provisions of any of the statutes of limitations, and the term 
prescribed has run, the claim cannot be asserted in equity even. 
But statutes of limitation operate upon the remedy, and not 
strictly upon the debt. If a party have two remedies, which are 
distinct and independent, although for the same debt, as a prom- 
issory note or bond for his debt, and a mortgage security upon 
land, and either be barred by the statute of limitations, he may 
still pursue the other. Reed, Admr. of Craigin v. Sheplty tt 
ah 6 Vt. 602. Belknap v. Gleason, 11 Conn. 160, and au- 
thorities there cited. But from what has been already said, it 
will appear that the court do not hold a legacy to be in the nature 
of a debt, owing by the executor and by him detained ; and if 
it were, the limitation would be six years, and not eight years, 
as pleaded. It will be equally difficult to perceive upon what 
ground this claim can be treated as a matter of covenant, on the 
part of the executor, unless it be the bond given for faithful ad- 
ministration, which has been decided not to be within that clause 
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of the act of limitations. Probate Court v. Cnandler, 7 Vt. ^^Jf 1 
111. It is not necessary to say what presumptive limitation the 1837 - 
court might or might not be inclined to apply to a case, where 5r;|JK£ 
the requisite time had elapsed since any of the claimants came A(] £ r . of 
of age. It was held in the case of Mattocks v. Bellamy ,8 Vt. SSow 
463, that no term less than twenty years, unless aided by ex- 
trinsic evidence, was sufficient to raise presumption of payment, 
in a case not coming within any of the statutes of limitation. 
That term, in the present case, had not elapsed. It is thus fully 
shown, that the defendant, Buell, cannot be exonerated, on any 
statutory or presumptive limitation. 

3. The decree of this court in the year 1818, that this lega- 
cy, with others, should be paid to the parents of die legatees, 
being minors, is relied upon by defendants as being a sufficient 
defence to the present bill. That decree provided for the pay- 
ment to the parents, under certain restrictions, the most essential 
of which was, that the parents should give security for the faith- 
ful and full discharge of their duty, as guardians, by mort- 
gage of real estate, and Ozias Buell was appointed trustee 
of the children, for the purpose of receiving that security. 
Some of the parents of infant legatees gave the required 
security and received the legacies. Lyman, having the funds 
in his own hands, neglected, and, indeed, declined to give the se- 
curity. And in short, this case was not, in any sense, affected 
by the decree, unless the mere operation of the decree itself 
was to legalize that which before was illegal. We think, to 
give the decree of any court such an operation, would be an un- 
heard of extension of the curing process of judicial proceedings. 
It is true, that what is done under the sentence, order, or de- 
cree of a court of competent jurisdiction, and in the execu- 
tion thereof, is always legal, and can never be made the founda- 
tion of an action, until such sentence, order, or decree shall be 
reversed, and then only in the case of proceedings, not only erro- 
neous, but irregular. It is admitted too, that this court have the 
appropriate jurisdiction of the person and estate of infants. The 
application in the present case was to the proper tribunal, and 
sufficiently formal. 

But it is first to be considered, that this decree was only con- 
ditional. In its very terms, it was not to operate upon the pro- 
perty, until the parent had given security in a particular manner. 
Until that condition was complied with, the decree was as wholly 
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^i™!^ inoperative as if it had never been made. That condition wis, 
J837. f rom j ts vef y nature> a condition precedent. Whenever an aii- 



sparhawk * thority i s conferred upon condition that security is given for the 
° lh " - ' faithful performance of the trust conferred, the giving of such 
OkbTtaii security is always a condition precedent to the vesting of the 
tod other.. aut h or j t y # g uc ij ; s t fo e p reS ent case. The fact, that the funds 
were already in the hands of Lyman, who was the person act* 
ing both as executor and guardian, cannot vary the case. If 
Buell was so situated as to have become liable for the applica- 
tion of the funds to the payment of a legacy, he must see to it 
that there is a legal application made, and this could only be 
done by payment to the legally constituted guardian of the lega- 
tees, they being infants. A payment to the infants directly, has 
been held void. Davie* v. Austin, 1 Ves. Jr. 247. Lee v. 
Brovm, 4 Ves. Jr. 362. And it is equally clear that payment 
to the father would be void. The cases cited by counsel show 
that, until recently, the English courts would not permit the es- 
tate of infants, in the shape of legacies from a stranger, to go 
for their education, maintenance or support, before the age of 
majority. But such is not the present doctrine of the English 
Chancery. And although a court of Chancery will permit the 
estate of the infant to be expended for present or future main- 
tenance, or will, in proper cases, allow for pait maintenance, this 
must be done in such a manner, as to secure the full benefit of 
such legacy or estate to the infant, and a mere payment to the 
father is not, of itself, sufficient. And it is difficult to perceive 
how this conditional order of this court varies the case. If the 
security bad been given, very probably it would not have been 
necessary to pay the money again to Lyman, unless the terms 
of the obligation of surety had reference solely to property of 
the infant, by him received, subsequently to the date of the obli- 
gation. At all events, such security might have been given, as 
to reach the funds, then in the hands of l^roan. But until 
* such security was given, those funds could not, in any manner, 
be considered as appropriated by the decree of this court, or by 
the general operation of law, to the payment of this legacy. 
The argument, that because this court had designated Lyman, 
as a suitable person to receive those funds, after having given 
proper security, he might therefore lawfully receive them, with- 
out any such security being given, or, indeed, that, ipto facto, 
funds, which he had squandered long before that time, actually 
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andOlben. 
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> back from their " lost estate/' and, to imtanti, operated as c ^j££j£*' 
payment of a legacy, which, until that moment, was " due and i83T * 
unpaid," and this by the force of a decree, in its terms, depen- Bparhawk& 
ding upon a condition precedent, which is confessedly not per* ou £ r ** 
fanned, involves an absurdity almost as gross, as that of permit- oriuMimu 
ting one man to appropriate the property of another, upon the ' 
ground of his having commenced an action, in which he expects 
to recover judgment and obtain execution, and thereby perfect 
his title to the property, which he thus unceremoniously propo- 
ses to put to his own- use, in advance of his title. 

It b also contended, that the accounting before the probate 
court is so for an adjudication upon the subject matter of this 
daim, as to preclude a recovery here upon the part of the 
ontors. 

It is contended, indeed, on the part of the orators, that this 
decree of the probate court was not upon any such notice as the 
statute required. But it was held by this court, in the case of 
Corliss v. Corliss, 8 Vt. Rep. 373, that in regard to decrees 
of the probate court, it would be presumed that they were had 
upon proper notice and formal proceedings, although such pre- 
vious proceedings did not appear of record. And in that case 
k was held that parol proof could not be received to show that 
no such notice and antecedent proceedings were had. This 
decree then is to be held as sufficiently formal. 

It b undoubtedly true, that probate proceedings, and the ad- 
judications of probate courts are in rem and bind all the world. 
But it is to be considered, that the judgment of no court is con- 
clusive upon any matter, only collaterally in issue before it. 
The adjudication is only conclusive upon those matters directly 
passed upon by the court. 

It is the constant practice, before those courts, when adminis- 
trators or executors come to render their account, to credit them 
the amount of claims, returned by commissioners, as so much 
money paid by them. This is done without any inquiry whether 
those claims have been, in fact, paid or not. If assets are found 
m the administrator's hands, sufficient for this purpose, he is 
bound to pay all debts returned by the commissioners as due ; 
and, being bound, it is not material to the question of accounting, 
whether the payment has been actually made or not. His bond 
u presumed to be sufficient security for that purpose. But no 
one ever inferred from this matter being passed to the credit of 



78 CASES IN THE SUPREME COURT 

^"Sf"*' t ' ie administrator, in the general account, that, therefore, the 
1837. creditors of the estate were concluded from pursuing the admin- 
s rhawk *. ' strator ^ or the recovery of their debts. The adjudication was 
oiiwi. f 0T ano tber pur|>ose wholly. The object of the accounting is to 
oriM r itadi ascertain the assets in the hands of the executor, and the distri- 
ct ct .er«. b ut ; on f t hose assets. The creditors have no interest beyond 
the amount oi assets. If it be conceded that, at all events, such 
assets are sufficient to pay all the debts, then they have no mo- 
tive to appear before the court. If the executor should be 
allowed by the court for paying debts or legacies, not due, 
and thus affect the residuum, this would undoubtedly conclude 
those interested in such residuum, and the executor would be 
exonerated, after paying the amount decreed to be paid to those 
entitled ; fof this is the object of the accounting, t. e. to find the 
amount of funds in the hands of the executor ; and this matter 
is directly in issue, and, being adjudicated, the decree binds all 
interested in the question. 

it is difficult to perceive why the case of a specific legacy 
should not come under the same rule with a debt due a creditor. 
II credited to the executor as so much " money paid," this, in 
contemplation of law, only signifies, that it is to be paid before 
the distribution of the residuum. For the purpose of ascer- 
taining whether the debt or legacy is to be paid at all, the adju- 
dication may be conclusive, but the executor must see to it that 
the money is paid, and he must keep his own vouchers for that 
fact, and cannot rely upon his decree of quietus, except for what 
it was intended, as pointing out the manner of disposing of the 
estate, and it concludes nothing, as to the fact, whether the estate 
has been thus disposed of. To extend the operation of probate 
decrees beyond this, and make them conclusive upon every col- 
lateral matter, recited, or in any way affected, by the proceed- 
ings, would be dangerous, and, indeed, subversive of all known 
and established principles upon the subject of adjudications, 
operating in rem, and not in personam. 

As to the receipts relied upon by the defendants, as a discharge 
of the shares of the two eldest girls, it will be perceived, that 
they amount to an admission of payment, when the fact, as 
found, by this court, was otherwise. The girls, being more than 
eighteen years of age, could not by our law be treated as in- 
fants. At common law, males and females were upon equal 
footing, in this respect. But that section of the bill of rights in 



OF THE STATE OF VERMONT. 79 

the Constitution of this State, which declares involuntary servitude ^jES^ 9 
illegal, and not allowable after males arrive at the age of twenty- 1837> 
one, and females at the age of eighteen years, has always been con- gparhawk 
sidered as fixing the age of majority of females at eighteen years. End £ lhWi 
And after so long a time of silent acquiescence, on the part of cwa™Butu 
the people, and of virtual judicial construction by all the courts aod ou * rf * 
of the State, before whom it has ever become important to de- 
termine the question, we should not feel at liberty, now, to treat 
the question as open to discussion. Such construction of that 
section was contemporaneous with fhe adoption of the constitu- 
tion, and expressive of the sense of its framers, and, as we 
think, for very sufficient reasons. 

We are not satisfied from the evidence that any fraud was 
intended, or was, indeed, practised upon those legatees. The 
testimony of Mrs. Lyman is laid out of the case, for the reason, 
that we think it did tend to charge her husband, by showing those 
receipts fraudulently obtained, and, if so, they could not avail 
the defendant BuelJ, and thus a decree might go against him. 
But if the receipt was permitted to operate as a defence for 
Buell, no decree can pass against the other defendants, although 
the bill has, as against them, been taken as confessed. For it has 
long been settled, that if one of two or more joint debtors, made 
defendants, suffer default, and the others go to trial and a ver- 
dict pass in their favor, judgment must be arrested as to the de- 
fendant defaulted. And if the testimony of the wife tend, only 
collaterally, to affect the interest of the husband,- it cannot be 
used. 

These receipts, then, not being under seal, cannot operate as a 
technical release, by way of estoppel. They only operate as 
an admission in writing, which is not different from an admission 
made without writing. It is testimony tending to show pay- 
ment. It is like a promissory note, prima facie, upon good 
consideration, but not like a bond or other sealed instrument, 
conclusive. It may be shown, that a promissory note, or any 
other witten contract, purporting to be upon sufficient considera- 
tion, was, in fact, given without any consideration. This is true 
of the receipts. A receipt, even for a less sum, expressed to 
be in full of a debt, is usually prima facie evidence of payment 
of the debt. But this, like all other evidence, resting in parol, 
is liable to be contradicted. In this case, it being shown that 
the receipts were given without any consideration, they can have 
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^jSS** n° effect. If, by being given, they had operated to put BueD 
18g7 ' off his guard, and thus placed him in a different situation from 

sparhawk & what he otherwise would have been in, the case might have 
° t, T ri merited a different consideration. But that is not pretended* 

oriu r Bueii Having disposed of all the different grounds of defence relied 

And otben. ^^^ ^y t h e defendants, it would hardly seem necessary to enter 
into any discussion of the obligation assumed by the joint bond, 
given by all the executors with surety, for the faithful perfor- 
mance of all duties, including, of course, the payment of the 
legacies. The statute in force, at the time this bond was exe- 
cuted, did not prescribe the form of the condition of executors' 
bonds. The form of the condition of Administrators 9 bonds 
was given. And executors are required to give bonds to " re- 
turn a true and perfect inventory of the estate, and to render an 
account of his or her proceedings thereon, in the same maimer 
administrators are, by law, obliged to do." 

Tbis latter clause, in grammatical construction, would mora 
naturally seem to qualifiy the act of rendering " an account/' 
than the giving of bonds. But it would be a very frivolous 
construction of this statute, to limit that claim to the rendering 
of the account, and to hold that the rendering of the account 
had reference only to the statement of the executors' proceed- 
ings, and, whether true or" false, no matter. We think there is 
no doubt the legislature intended that an executor's bond should 
be co-extensive, in obligation, with that of an administrator. 
There would seem to be no good reason why they should not be 
held to give the same security, that is required of administrators ; 
which, indeed, is now required in terms. At common law, the 
authority was considered as conferred by the appointment of the 
testator. It was treated as a personal, fiduciary trust, and the ex- 
ecutor was not holden to give any further security for the per- 
formance of the duty, than was implied from his selection. But 
the sound basis of such a rule is not very obvious to common 
sense, and in practice, it is believed no such rule ever obtained 
in Vennont. The forms in use, under the statute in force, at 
the time this bond was given, show, if nothing more, what was 
then the practical construction of the statute. Those forms are all 
similar to the bond in this case, imposing the same liability in the 
case of executors and administrators. The idea of requiring a 
bond for the mere purpose of securing the return of a correct 
inventory, and the rendering of a formal statement of the account 
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of the executor, without requiring any security for faithful ad- ^Jjjjjj* 

ministration, would seem to be preposterous. And the provision, I837, 

that, when the executors were residuary legatees, they might 8p o8SlJ * 

give bonds " to pay the debts and specific legacies only," would M £; ^ 

seem to favor this construction. aSdwhi™. 

We think, in short, from the terms of the statute, it was in- 
tended that executors should, as they did in this case, give bonds 
lor faithful administration, which will include the payment of 
debts and legacies ; and that this bond, not extending the obli- 

I gation beyond that, is valid and may be enforced at law* Hall, 

I Judge, v. Cashing et al. 9 Pick. 395. 

' Being a joint bond it will bind eaoh executor for all the acts 

| of his co-executor. Brazier v. Clark, 5 Pick. 96. 1 Swift's 

f Digest, 449. 

And as the sureties would only be ultimately liable, in case 

I of the avoidance of all the principals, and the other executors 

being confessedly insolvent, or out of the State, the burden 
would eventually be made to fall upon the estate of BuelL 

And, if BueH is ultimately liable for the amount of whatever 
decree shall pass in this case against Lyman, and Lyman .is con- 
fessedly insolvent, and Buell is so far directly interested in the 
subject matter as to be properly joined in the bill, and the sub- 
ject is properly cognizable in this court, we should not dismiss 
Buell and pass the decree against Lyman alone, when the 
amount was eventually to come from the estate of Buell. But, 
having jurisdiction of the case for the purpose of inquiry and 
partial relief, we should feel bound to retain it and pass the de- 
cree against Buell, even if it were for the devastavit of Lyman, 
on the ground that the obligation assumed, in giving a joint bond, 
extended even to the case of the devastavit of a co-executor. 
Rjthbone v. Warren, 10 Johns, ft. 587. 

So that, in either view of the case, we think the orators are 
entitled to a decree for the amount of the legacy and interest, 
up to the time of the accounting before the probate court. The 
interest up to that time is allowed on the . ground that the ex- 
ecutors had credited the interest, as having received it. 

Since th«ft time, and up to the bringing of the bill or demand 
of the legaoy, (and the bringing of the bill is the first demand 
shown,) the right to claim interest will depend upon the rule oi 
law applicable to the case. After the bringing of the bill, the 
orators are of course entitled to interest, as for the detention of 
the money* 

Vol. ix, 1 1 
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^ISSJj?* Trustees of this character, who have the charge of funds of 
1837a the cestui que trusty are liable for interest in two events. First, 

sparhawk fc Where they have actually received interest; and, secondly, 
otter. w bere they might have realized interest. In the case of a pe- 

cMuKwfn cuniary legacy, due to a person, of full age, it would, doubtless, 

aodothen. ^ ^ j^y Q f ^ e exe c U tor, j n a reasonable time — say one year 
— to pay over the money, after demand, and perhaps, even with- 
out demand, or he will be liable for interest. 

It seems to be well settled, that in the case of adults, entitled 
to a pecuniary legacy, especially wh^o the executor is compelled 
to pay the same out of bis own funds, he is not chargeable 
with interest until after demand, or until be has an opportunity to 
pay the same, when the legacy is not payable at a specified time. 
In the case of infants the rule is otherwise, and the executor 
has generally been held liable for interest. But when it is re- 
collected that the defendant, in this case, (Buell) is compelled 
to pay the legacy out of his own funds, for permitting Lyman, 
indeed, to waste the funds of the testator, and for paying over 
funds to the residuary legatees, which should have been first ap- 
propriated to the payment of the specific legacies, under a n is- 
take of the law, possibly ; and when it is recollected that since 
the legatees, most of them, came of age, the claim has been 
permitted to lie by, for almost ten years, we do not think the 
claim for interest rests upon any very substantial grounds. It 
has been held that a legacy, payable to an infant, on his coming 
of age, is not to draw interest, notwithstanding the executor has 
had funds for the payment of the legacy. Tyrrd v. Tyrrel f 4 
Vesey, Jr. K 

We hold in this case, that the executor could not legally pay 
the legacies, until the legatees came of full age, or guardians 
were legally appointed, and to still hold the executor, Buell, 
who is compelled to pay the legacy out of his own funds, liable 
for interest, while he could not be permitted to pay the money, 
or while the legatees were lying by, after they came of full age, 
and when there is no pretence of his having received interest, 
is inconsistent with the just and reasonable duty of executors. 
We think the doctrine of the case cited from 3 Mumford, 1 98, 
Cavendish v. Heming, more in accordance with just principles. 
It was there held that, even in the case of infant legatees, the 
executor was not to be charged with interest until after guardi- 
ans were appointed, and bad notice of such appointment. 
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To hold the contrary doctrine would be to compel him to assume ^j^^ 9 
the burden and risk ol having guardians appointed, or leave the J837 ' 
money at his own risk, and thus assume the responsibility of a sparhawk * 
faithful guardianship of all the infant legatees, which must greatly inh ?.** 
enhance the extent of faithful administration, and in a manner, o?to Bmii 
which would hardly be considered as coming within the obliga-*" 4 ou * ,, * 
don of the bond. The orators, then, are entitled to the amount 
credited to the executors in their account, and interest on that 
sum from the date of the bill. 1 Mumf. 150. Fitzgerald v. 
Janes. 

This disposes of the case, except the questions in relation to 
the operation of the petition for rehearing and the decease of one 
of the orators, there being no bill of revivor. 

In the English chancery, and in New York, it is held that, 
on petitions for rehearing, the case is open for the party petition- 
ing, only upon the points relied upon as a ground of rehearing, 
and rebearings there are usually upon some specific point upon 
the certificate of two counsellors, that there should be a rehear- 
ing, and then tbe entire case is open to the oposite party. But 
here, rebearings are only granted by order of two chancellors, 
and usually upon the merits and the entire merits of the case, 
and tbe whole case is considered as open to both parties. And 
so it will be perceived the present case has been treated. 

In relation to the decease of one of the orators, it will de- 
pend upon tbe nature of the interest of the legatees. If the 
interest is joint, and in the nature of a joint tenancy, the jut ao 
creseendi attaches, and the whole legacy maybe recovered by 
the surviving orators, without the necessity of a bill of revivor. 
And such we think is the nature of this bequest. It was not a 
separate interest in each child in an aliquot portion of the gross 
sum, which was intended by tbe testator but a joint interest in 
tbe whole. The survivors are enti-tled to recover tim whole. 
Gilbert, Executor, y. Richards, 7V*. Rep. 202. 

Phelps, J. dissenting. The importance of this case, and the 
novelty of many questions involved in it, justify, in my judg- 
ment, the expression of my individual opinion. Whatever re- 
spect I may entertain for the judgment and opinion of my breth- 
ren, my own sense of duty will not permit me to acquiesce in a 
derision, which I am convinced is not sustained by sound legal 
principle, and which, in my opinion, does manifest injustice in 
the case in which it is pronounced; 



84 CASES IN THE SUPREME COURT 

€ $5££ 9 The outline of the case under consideration, I understand to 
1837 -' be this: 

Bptrhawk * ^ m ' C # Harrington died many years since, having made and 
ah*™, published his last will and testament, in which he bequeathed a 

ori£ r iton special legacy to the plaintiffs, under the denomination of the 

«m other*, children of Phineas Lyman, and similar legacies to the children 
of certain others of his relatives ; and constituted his two sons, 
Wm. and George, his residuary legatees. By the same will, 
he appointed the said Phineas Lyman and the defendant's intes- 
tate, Ozias Buell, with others, the executors of his will. The 
trust was assumed by the persons designated in the will. Lyman 
possessed himself of a portion of the assets, which were not 
only sufficient to pay the particular legacies, but left a considera- 
ble surplus for the residuary legatees. The debts of the testa- 
tor having been paid, the executors remained, for some years, 
trustees for the legatees, who were minors, and having no legal 
guardians, the legacies could not be paid to them by the execu- 
tors. In this state of things, the executors petitioned the court 
of Chancery to be relieved of their trust, and that court decreed 
payment of the particular legacies to the parents of the particu- 
lar legatees, upon the parents giving bonds for the performance 
of their trust, in m manner prescribed by the court. This condi- 
tion was complied with by all the parents, except Lyman, the 
father of the orators, and the several legacies paid to them by 
Buell from the assets in his hands. Lyman claimed the right of 
retaining the legacy to his children, out of the assets in his hands, 
and did so retain. A settlement was then had, in the probate 
court, of the executors' account, on which occasion the executors 
rendered and presented, in the first instance, separate accounts, 
but by direction of the probate court, they were afterwards con- 
solidated. In these accounts Lyman claimed a credit for the 
amouut of the legacy to his children, which was allowed, and 
Buell claimed a similar credit for the several particular legacies 
paid by him, in pursuance of the decree in Chancery, which 
was also allowed. The residuary legatees then preferred their 
claim for the surplus, which was duly paid to them by Buell, and 
their claim was satisfied. At this period, nothing remained in 
the hands of either executor, except the amount of the orators' 
legacy, which was in the hands of Lyman, he having retained 
the amount out of the assets in his hands. Up to this time 
Lyman was solvent, and in good credit. Buell, having accounted 
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far all the assets in his hands, was desirous of having the husi- ^£2^' 
nM s so adjusted, as to secure him from all future claims, and 1837> 



} 



probably, at his suggestion, two of the orators, on arriving at 8parhawk t 
fall age, executed to him their receipts for their portion of the ^^ 
legacy. It is not supposed that any thing was in fact paid to ozfu'finiii 
them on that occasion, but the object of those receipts was to and 0lb *"- 
sanction the appropriation already made of the fuud in Lyman's 
hands, and relieve Buell from all further claims. Subsequently 
to all this, Lyman became insolvent, and Buell died. The es- 
tate of Buell was represented insolvent, and regular proceedings 
were had under a commission of insolvency, the time for the 
presentation of claims expired, and the commissioners made 
their report in due season. The claim of the orators was nev- 
er presented nor allowed, but this bill is now preferred against 
the representative of Buell, to obtain payment of the claims, 
upon the alleged ground of the insolvency of Lyman, and a 
supposed devastavit or breach of trust in him. This is an out- 
line of the case. I do not deem it necessary to go further into 
the details of the transaction here. Certain particulars, which 
may be important, as bearing upon certain points in the case, 
will be mentioned in their order. 

The main question, and that upon which, in my judgment, 
the case turns, is, whether Buell can be made responsible for 
the default of Lyman. It is admitted that Buell has accounted 
for every farthing which came to his hands, and it is further ad- 
mitted that Lyman has retained the amount of this legacy, for 
which he has never accounted ; that all other claims upon the 
estate ol Harrington have been satisfied, but, it is alleged that 
this legacy has never been paid, and that Lyman is utterly irre- 
sponsible. Upon these premises, there can be no possible 
ground of recover}' against Buell, or bis representative, unless it 
be a supposed liability resting upon him for the default of his 
co-executor. 

It is obvious, then, that there is no peculiar equity in the ora- 
tors' case. The claim against Buell is in the nature of a claim 
against a surety, and rests upon the footing of strict legal right. 

It is conceded by the orators, and, if it were not, it requires 
no argument at this day to establish the position, that the trust 
of co-executors is not necessarily joint. At common law, their 
liability is several. Each is liable for his own acts alone. This 
is too manifestly the current of all authority to admit of debate. 
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^j^y"' There are cases, in which an executor has been held liable for 
1837, the default of his co-executor, but, in all these cases, the party 

Sp o!w * charged has been accessory to the default, or chargeable with 
AdraV. of some delinquency in regard to his trust, which either induced or 

w3"oiteSl! afforded opportunity for the default complained of. The mere 
fact, that one executor possesses himself of assets, and his co-ex- 
ecutor did not prevent it, and possess himself of the same 
funds, is not enough ; but the party to be charged must be guilty 
of some breach of trust, negligence, or disregard of duty, before 
he can be made liable. 

It is insisted, " that if one executor possesses assets and pas- 
ses them into the hands of a co-executor, who wastes them, 
both are liable." This doctrine requires some qualification. It 
is doubtless true, that if one executor possess assets applicable 
directly (o the purposes of the trust, and passes them into the 
hands of a co-executor, without good reason or sufficient pur- 
pose, it is a breach of trust in not making the application him- 
self, and he is liable. But cases may and do exist, where such 
a transfer of assest is necessary and proper, and where the pro- 
ceeding is not only consistent with a conscientious discharge of 
duty, but in pursuance of the original design of the party crea- 
ting the trust. I shall endeavor to shew presently, that this is 
such a case. So it is said, " that if one assents to a disposition of 
assets by the other, which proves a mis-application, both are lia- 
ble." There is the best of all possible reasons for this, viz* 
that both are equally guilty. So, " if two join in a receipt for 
money, which comes to the hands of one who wastes it, both 
are liable." It is undoubtedly true, that when they choose to 
act together, in such a manner as to render the proceeding a 
joint act, it is the act of both, and both are responsible for it* 
But it remains to be ascertained, how, and in what manner, the 
transaction in question can be made a joint proceeding, and the 
default in question, the default of both. 

Before proceeding to apply the general rule to the present 
case, it will be well to notice another position, viz. that the ex- 
ecutors, having executed a joint bond, are of course liable for 
the acts of each other. To sustain this position, Swift's Dig. 
p. 449, is cited, and also Brazier v. Clark, 5 Pick. 96. 
Swift says merely that they may be made* liable in an action en 
the bond, and the case in Pickering goes no further. So far as 
the joint undertaking by bond goes, tbey are unquestionably joint- 
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ly responsible, and so would be a surety who executes the bond C ja££™' 
with them, although not a party to the trust. By executing a 18 :ff ' 
joint bond, they become sureties for each other ; but it by no ^Toih?» 
moos follows, that in the character of trustees merely, and re- A dmr. or 
sponsible as such in a court of Chancery, the nature of their ob- wd'oiw 1 
ligation is changed. Had a remedy been sought on the bond 
and in another court, the question would have been different. 
Bat in this court, we have no concern with the bond, or the 
remedy upon it. The parties are before us as trustees ; and the 
question is, what are their liabilities as such. Admitting that 
they are jointly liable on the bond, it by no means follows, that 
they are jointly responsible here. It is every day's practice in 
Chancery, to discriminate between persons jointly responsible 
at law. The remedy at law, on the bond, is no longer availa- 
ble. It is extinguished by the proceedings in relation to Buell's 
estate, — by the closing of the commission, and the peremptory 
bar of the statute. No mortal supposes that this court can re- 
vive that remedy, as against the surety, who may have signed 
the bond with these executors, nor can we revive it against any 
body. We may, indeed, enforce a trust, but the character of 
that trust is not to be varied by the existence of a collateral se- 
curity, which once was, but is now no longer available. 

My own opinion is, that we are to treat this claim precisely 
as if no bond had ever been given. But if I err in this, it is 
because the obligation of the bond and the duties of the trust 
are so blended and amalgamated, as to form an entire and indi- 
visible duty, receiving its character from the impress of both. 
If this be so, and the claim of the orators is to be regarded as 
one and the same, whether entertained here or elsewhere, it 
will be difficult, 1 apprehend, to mafte out, that this identical 
daira is extinguished by the commission of insolvency upon 
Buell's estate, and, at the same time, still subsists with all its 
characteristics and incidents, to be < n orced hereafter. Indeed 
it is impossible, in my opinion, to entertain this controversy, in 
this court, as arising out of the bond. It is only by disregarding 
the bond, and treating it as a case ol trust merely, that this court 
can take cognizance of it. But of this more hereafter. I re- 
turn to the question, whether Buell can be made liable upon 
common law principles. 

There is no pretence, in my view, for treating the default as 
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( j<mZ£?' ^ e J° mt act °^ t ^ iese P arties > or M growing out of their joint 
ie37 acts. To be sure they were co-executors and both acted as 

sperhawk * executors > but if this renders each responsible for the default of 
others. t j ie other, what becomes of the rule, which is conceded by the 

oriiTBwii c °unsel ? The inventory may have been signed by both, — pro- 

and other*, k a y v wag . but this does not prove that both had actual custody 
of the assets. It is very common for one executor or adminis- 
trator to take the sole charge of the assets, the other being asso- 
ciated lor the purpose of advice, &c. It is also a common 
practice to divide the duties of administration, as was done in 
this case — Buelt being the principal executor, and taking charge 
of the property in possession, and Lyman, being an attorney, 
taking charge of the books, and closing the professional business 
of the testator. A large amount of property came into the pos- 
session of Buell, in the disposition and management of which 
Lyman had no agency. On the other hand, a large amount of 
debts and demands came into the bands of Lyman for collection, 
in which collection Buell seems to have taken no part. No 
actual interference of his is shewn : nor indeed, that he was in 
any wise accessory to the proceedings of Lyman, except that 
he permitted the demands to go into his hands, or, as is insisted, 
placed them there. The effect of this will be presently consider- 
ed. The case, therefore, presents an instance of several execu- 
tors dividing their duties, each taking upon himself differ- 
ent branches of the administration or execution of the will. 
This is a very common case — a distribution of duties, evidently 
contemplated by the testator himself, and one, with reference to 
which the several executors were selected. If the rule, that 
co-executors are not responsible for the acts of each other, does 
not apply here, it is difficult to imagine a case, which would ap- 
ply, and if, notwithstanding such a distribution, they are to be 
considered as acting jointly throughout, and in all particulars, 
simply because they make the arrangement in the outset, the 
rule itself becomes a matter of idle speculation, of no practical 
use or application. The cases ched are all at war with such a 
notion, and with the idea, that, although the executors act sepa- 
rately in fact, yet their proceedings are constructively joint. 
They shew abundantly, that, in ordertomake an executor liable 
for the default of his co-executor, he must be implicated in the 
particular default, either by concurring in it directly, or -by some 
neglect of duty which led to it. 
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It is said, also, that the accounting ui the probate court was joint < j*25** 
and the settlement joint. This is not true in point of fact. It ap- I837, 
pears that the executors presented several accounts, which, by di- gjmrhawkfc 
rection of the probate court,were consolidated. Nothing is clearer, oa ^*' 
than that this proceeding, which was purely arbitrary in "the court, c£JlTn™n 
could not affect the question, whether these parties had previously "* OUlW, * 
acted separately or jointly. Had they presented a joint account 
in the outset, it would afford evidence, so far as it went, of an 
intent to assume a joint responsibility ; but having acted sepa- 
rately, and presented separate accounts, the- act of that court, in 
directing the form of that adjustment, could neither afford evi- 
dence as to their previous acts, nor conclude them as to their 
liabilities. But admitting, for argument sake, that the parties 
had acted jointly up to this period, yet another view of the sub- 
ject may be taken equally satisfactory. There had .then been 
no delinquency. Lyman was then solvent and in good credit, 
and fully as able, for aught which appears to us, to meet {he 
claim, as Buell himself. He claimed a credit for the amount of 
the legacy due the .plaintiffs as his children, by way of account- 
ing for the funds in his hands; which credit was allowed. This, 
although no satisfaction of the legacy, was, at least, an appro- 
priation of the fund in his hands for that purpose. Buell had 
then paid the other particular legacies, and proceeded immedi- 
ately to pay the balance in his hands to the residuary legatees. 
He had thus accounted for every thing in his hands. Lyman 
had also accounted for every thing in his hands as executor, and 
all that remained to be done was, either to pay over the legacy 
in question, or give the security required by the court of chan- 
cery, as father of the legatees. In this state of things, the other 
particular legatees, .the creditors, and residuary legatees, being 
satisfied, no person had any claim upon the fund in Lyman's 
bands except the plaintiflfe. He held the fund, not as a fund 
for the general purposes of the original trust, but as a trustee 
for his children alone. Buell had in his hands no fund of any 
kind appertaining to the trust ; and there had been, thus far, no 
breach of trust, with which either could be charged. At this 
period the trust was changed ; Lyman became, instead of a 
trustee for the purposes of the will generally, a trustee for bis 
children 'alone. He became in fact sole trustee ; and if Buell 
were trustee at all, he was so nominally only. From this time 
forward, Lyman acted as sole trustee. Buell neither acted in 
Vol. ix. 12 
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^ESSf' fact, nor professed to act. Some years afterwards, Lyman be- 
1837 < came insolvent, and the plaintiffs, it is said, have never been paid 
Sp^hawk their legacy. Now admitting that these parties acted jointly, 
and uihew U p to fa Q t j me f t j ie settlement in the probate court, yet, sub- 
OswTbwh sequently, Lyman acted alone, and Buell is not responsible for 
«*<*»'* his defaults. 

I use this argument here, merely to show that Buell can not 
be made liable, upon the ground that he acted jointly with Ly- 
man, at the tune the breach of trust was committed. It will be 
seen, however, that this consideration of the severance of the 
joint trust, if it ever Y/as joint, and the aspect which the trust 
then assumed, have a material bearing upon other points Jn the 



1 ought, perhaps, to add here, that, in this state of the business, 
Buell, having ceased to act, was precisely in the condition of a 
trustee, who had resigned his trust. Will it be insisted, that a 
trustee, who has retired, can be made responsible for the subse- 
quent default of the acting trustee, upon the ground that they 
act jointly 1 I* think not : but if he is to be made liable in such 
a case, it must be upon the ground, either that he is responsible, 
of course, for the acts of his co-trustee, or is in some way im- 
plicated in the breach of trust complained of. The first is not 
pretended, and the other part of the alternative I shall now con- 



If Buell be liable at all, as having been in any way accessory 
to the breach of trust, it must be either, because be suffered the 
fund to go into the hands of Lyman in the outset, or because be 
did not withdraw it afterwards. I make this the basis of my 
argument, because I see no other ground which can be taken. 
The question whether he should not have paid the particular 
legacy out of the funds in his hands, and turned the residuary 
legatees round to the fund in Lyman's hands, I consider not im- 
portant to the main question of his liability ; for if be can be 
made liable at all for the funds in Lyman's hands, he must be 
responsible to one or the other, and it is immaterial to which. 

It is insisted that Buell is responsible on the first ground, be- 
cause he placed the funds in Lyman's hands ; and it is said that 
44 if one executor possesses assets and passes them into the 
bands of a co-executor, who wastes them, both are liable." 

I have already remarked upon this position, as requiring quali- 
fication. It does not hold where there is good reason for the 
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transfer. Thus, where an executor, residing in the country, had ^JJJJJJJJ 1 
funds which he was desirous of paying over to a creditor in 1837m 
town, and remitted them to a co-executor in town for that pur- ^^71 
pose, who wasted them, it was held that he was not responsible. ^Jjf 
The reason of this is obvious. The fund must be remitted in o^h^u 
some way, and to entrust it to a co-executor was as proper as to 
entrust it to a stranger. There was good reason for the remit* 
tance, and the executor was, excused. But there is another 
qualification worthy of notice. The assets must be such, strictly 
speaking. 

With these qualifications, let us apply the rule to this case. 
A part of the property in Lyman's hands was obtained by him 
without the concurrence of Buell : a part, it is said, was placed 
in bis hands by Buell. Admitting this to be true, although 
the evidence hardly sustains the assertion, yet that property 
consisted of demands in favor of the testator against sundry in- 
dividuals, which were placed in his (Lyman's) hands for col- 
lection. These demands, although in one sense assets, were not 
such in another. They were assets when converted into cash, 
and not before. Now suppose Buell to have bad these demands 
in his possession, and to have placed them in the hands of an 
attorney for collection, and the avails had been lost, without any 
default of his. Would he be responsible ? Most clearly not. 
If then, he was at liberty to emploj an attorney for this purpose, 
—and that, he was, will not be denied — was he not at liberty 
to employ the man designated by his testator for that purpose } 
the man in whom the testator had reposed the same confidence 
as in himself? 

For what purpose was Lyman named an executor, if he was 
to have no agency in executing the will ? And how could 
Buell be required to exclude him from all participation in the 
trust, when the testator himself had appointed him co-executor 
with Buell, with equal and co-ordinate powers ? It is to be 
borne in mind that the testator was himself an attorney, with an 
extensive practice and great property. He left, as we may 
well suppose, many things unsettled, and must have been aware 
that tbe agency of an attorney would be necessary in the adjust- 
ment of bis affairs. It indeed was necessary. Lyman was also an 
attorney, a relative and partner in professional business with the 
testator. He was made by his relative and partner one of bis 
txecutors, doubtless as a favor, and with a view to the benefit 
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^SJEJ^' oi professional employment in the business. Buell finding 
I837 - demands which it was necessary to collect, employs his co-ex- 

8p othS!I? *ecutor for that purpose. How then it can be made out, that it 
Admr'of k waste, culpable negligence, a devastavit, in Buell to com- 

u^uw 1 mit this duty to the very man designated by the testator for that 
purpose, I confess is beyond my comprehension to conceive. 
Had Lyman been insolvent, or, in any. sense, of doubtful respon- 
sibility, the case would have been different. But it is fully in 
evidence, that he was in good credit, and of apparent, if not 
real, responsibility, until long after Buell had closed his trust, and 
for years after the fund for the payment of this legacy was left 
in his hands, upon the final adjustment. Or, had Buell received 
the money upon these demands and paid that money to Lyman, 
instead of the legatees, I should hold him responsible upon the 
authority of the cases cited ; unless, indeed, some justification 
had been shown. But I can see no analogy between such a 
case and the present ; nor between this case and the cases cited, 
where a trustee seeks to avoid responsibility, by paying money 
to his co-trustee, instead of the person entitled to it. In this in- 
stance, it was not Buell's duty to deliver these demands to the 
legatees, but to cause them to be collected. He did so, and, in 
my opinion, selected the proper agent. On the other hand, the 
money arising out of these demands never came into his posses- 
sion, but came, in the first instance, into the hands of Lyman. 
And so far as Buell contributed to this result, he did so in 
strict performance of his duty, and, as I believe, in pursuance 
of the intent of his testator. I see no reason, therefore, for 
charging him on this ground. 

As to calling the money out of Lyman's hands, I know of no 
process, either at law, or in equity, by which Buell could effect 
it. Lyman, as trustee, was as much entitled to retain the money 
as Buell. Had Lyman been irresponsible, it would have fur- 
nished good grounds for the interference of the court of chan- 
cery. But the fact was otherwise, and there was as little reason 
to displace him as Buell. 

The only course, which could be taken, was taken. A peti- 
tion was brought by the trustees to be relieved of their trust. 
Upon this application a decree passed, directing payment of the 
legacies to the several parents of the infant legatees, upon their 
giving bonds to account with the legatees,upon their becoming of 
age. 
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This was the course adopted by Buell to close his trust, and ^j**^ 
the proper, if not the only course, which the case admitted of. 1837 - 

Let us see then what was the effect of this decree ; whether gpftrliawk & 
Buell was guilty of any default in this part of the trans- ° tJ £ ra * 
action, and whether the effect was to charge, or discharge him. o^ITbuIii 

it is to be borne in mind, that Lyman was one of the execu- and 0tbeI, • 
tors, and father of these legatees, that he had in his hands the 
amount of the legacy in question, which he professed to retain 
lor these orators. In this state of things, Lyman and Buell 
brought their petition to be discharged of their trust as executors, 
and the court decreed payment of the several legacies to the 
parents of the several legatees, of whom Lyman was one, re- 
quiring security from the parents, by way of bond. In pursu- 
ance of this decree, Buell pays the other legacies, taking the 
security required, and pays the balance of assets in his hands to 
th£ residuary legatees. Lyman accounts for the amount in bis 
hands, ^deducting the legacy, but did not give the security re- 
quired. 

The result of all this was, in my opinion, that Buell's trust 
was determined, and all liability on his part extinguished. 

The object and .intent of this decree was to put an end to the 
trust and responsibility of the executors, and this was its neces- 
sary legal consequence. The parents were substituted as trus- 
tees to the executors, and Lyman held the fund, not as execu- 
tor, but as parent. Payment from Lyman to Lyman was not 
contemplated. To suppose such a ceremony to have been in- 
tended by the court is ridiculous, and a libel upon the court. 
But in (his, as in all other like cases, the law made the transfer. 
It was like decreeing a dividend to a creditor of an insolvent 
estate, who is also administrator. The moment sufficient assets 
come to his hands, the law makes the application, and the debt 
is ipso facto paid. If this be doubted, let us examine the ope- 
ration of this decree more in detail, both in regard to the fund 
itself, and those who held it. The argument, that these lega- 
tees could resort to Buell for their legacy, assumes that the 
other particular legatees could do the same. He was bound to 
pay them, upon their furnishing the security required, which he 
did. He paid them and their claim was satisfied. The resid- 
uary legatees were entitled to the residuum without giving secu- 
rity, and they received it. Thus Buell had paid over every 
farthing in bis hands — his trust was fully executed, and, so far 
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°jS!S»^ as ^ c was concerne di the decree was fully complied with. Ly- 
Ie37 - man still held the amount of this legacy, but that amount was 

sparhntrk fc no longer held for the general purposes of the original trust. The 
^j** creditors, and the other legatees, were all satisfied — they had no 

chiiTeudi claim to, nor interest in, the fund in question. The only persons 

Md ou»». j ntereste( j j n j t? were t jjese plaintiffs. Lyman held it in trust for 
them and them only. Moreover, the money was in the hands 
of the individual entitled to receive it, under the decree. The 
whole trust fund had gone to its proper destination. Lyman 
then held it in the same manner precisely, as the parents of the 
other legatees held their portions, and, in my estimation, a claim 
on the part of the other legatees for the default of their parents, 
in wasting the fund, would be as well founded against Buell, as 
this claim. How was it as respects Buell? Admitting that the 
trust was originally joint, yet Buell, so far as he was concerned, 
bad fully executed his trust. He held not a cent in trust for 
any body. Lyman was, therefore, sole trustee from that time 
forward. There had been as yet no defalcation. Lyman was 
then fully responsible, and was so for years afterwards. How 
then can Buell be made responsible for his after default ? This 
view of the subject furnishes a satisfactory answer to all the 
positions taken by the orators. Assuming that they were jointly 
responsible, as executors, by reason of their joint bond to the 
probate court, and that they acted jointly as executors, yet, 
when their duty, as executors, was discharged, there was an end 
of their joint responsibility. When a new and different trust 
arose, where Lyman was sole trustee, and these plaintiffs alone 
were cestui que trust, a trust not appertaining to their' office of 
executor, but created by the decree in chancery, it is clear there 
could be no further accountability on the part of Buell for the 
preformance of duties, not within the scope of his executorship, 
and appertaining to a trust, to which he was not a party. So*if 
Buell be responsible for the due application of the funds com- 
mitted to his co-executor, yet that responsibility is satisfied when 
these funds reach their proper legal destination, are disposed of 
as the provisions of the will require, and are no longer a part of 
the original trust. 

The only answer, which can be given to this argument, is, that 
Lyman did not furnish the security required by the decree. It 
is said that giving that security was a condition precedent to the 
payment of the money, and, therefore, the decree did not take 
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effect, nor will the law make the application, until that condition ^Zt^/ 
is performed. i837 ' 

So far, indeed, as respects the other legatees, whose parents gparhawk * 
were not executors, this is true. The decree contemplated a ° l ^ ,n 
payment to them, which payment might be withheld until the oifaTBueii 
condition was complied with. But as to Lyman, the case was *** ° lbMB ' 
different. The money was already in his hands, and it was so 
understood by the court. The language of the decree, so far 
as he was concerned, was, " keep the money as trustee for your 
children, but furnish us a bond for the faithful execution of that 
trust." From the nature of the case, the giving the bond could 
not be a condition precedent to the reception of the money, for 
the money was received before the bond was required. The 
true construction of that decree is, that it made Lyman a trus- 
tee for his children, and required of him a security in that char* 
acter. The idea, that the security was a condition precedent in 
bis case, is an absurdity. When, therefore, the original trust was 
broken up, aud the fund distributed, the law made the applica- 
tion ; leaving it to the court and those interested, to enforce the 
new trust against Lyman, either by exacting the security or oth- 
erwise. This necessarily resulted from the other proceedings 
under the decree. Buell having executed his trust, and the 
common fund being distributed, the money in Lyman's bands 
became, of course, the money of the-orators, and be a trustee for 
them alone. 

Another view may betaken of this point, which, I apprehend, 
is decisive of the whole case. The sole ground of complaint 
in the case is, that Lyman did not give the security required. 
Had this been done, however worthless it might have proved in 
the end, it is not pretended that Buell would be liable. Indeed, 
had this been done, it is conceded that the decree in Chancery 
would have afforded Buell a full and perfect defence in this case. 
Every thing in relation to the execution of the will, and the fi- 
nal distribution of the estate, down to the execution of the de- 
cree in chancery, was performed agreeably to the requirements 
of the will, and the terms of that decree, except the omission 
oo the part of Lyman to give the security. 

Now how can Buell be made responsible for that omission. 
How could he compel Lymnn to give the security ? It is said 
he should not have paid over the money, until the security was 
given. This aigument is nonsensical* The money was in Ly- 
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c J|j^ den » man's hands, before the security was required. It was no part of 

1837 - his duty, as executor, to give the security. It^vas a duty impo- 

gparhawk & S€ d u P on h* m by the decree, as trustee of his children. What 

***£"• bad Buell, as executor, to do with this ? He could not force 

oriaTiiSoii the money out of Lyman's hands, nor compel him to give the 

andotben. secur ; t y . an( ^ admitting his liability in all respects, for the act 

of his co-executor, yet this was no part of that co-executor's 

duty. 

The truth is, the requiring the security, as a condition precedent, 
was nugatory ; as a subsequent duty, it was foreign to Lyman's 
obligation as executor, and, a fortiori, to that of Buell. 

Besides, there was a full and adequate remedy against Ly- 
man, which these orators might have enforced in this court, by 
compelling him either to furnish the security, or surrender the 
fund. They might have displaced him as trustee, and it was 
their own fault if they neglected this remedy until he became 
insolvent. 

But it is said, that Buell should have provided for this legacy, 
notwithstanding the fund in Lyman's hands. Had Lyman been 
insolvent or in doubtful circumstances,' before the payments by 
Buell, there would be some plausibility in this reasoning. But 
the fact was otherwise. It was then as much the duty of Ly- 
man to guard against the insolvency of Buell, as the reverse. If 
they were jointly liable to the legatees, this argument is unim- 
portant ; but, if each was responsible for bis own acts only, then 
the fact that Lyman had retained a fund for this purpose, was a 
sufficient reason for BuelPs paying the other legatees. 

It is argued however, that, although he was at liberty, to pay 
the particular legacies, yet he was not justified in paying the re- 
siduum to the residuary legatees, as the former had a preference. 

I do not perceive the force of this argument. Had the whole 
assets been paid to the residuary legatees, leaving nothing for 
the particular legatees, I admit he would have been liable. But 
the amount of assets had been ascertained, they were sufficient 
to pay the particular legacies, and a specific sum was left for the 
residuary legatees. The latter were as fully entitled to their 
specific portion as the former. I admit that if there be no more 
than sufficient to pay particular legacies, they must be preferred, 
but when there is a surplus, and the precise portion of each is 
ascertained, 1 can see no ground for a preference. Indeed, in 
this state of things, I do not understand what is meant by it. 
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There may be a preference where there is a deficiency of assets, ^22** 
but where there is no such deficiency, there can be none, A837 ' 

Indeed 1 see not bow Buell could resist the claim, either of Sp o?hJli * 
the particular or general legatees. Suppose the other particu- A dmr. of 
lar legatees claim their legacies of him, would it be any defence £5^£lw! 
against them that there was a fund in Lyman's hands, set apart 
for the payment of the legacy in question ? It would be so, in- 
deed, if, in case of a solvent estate, it would be a good reason 
for not pajjpg one debt, that there were assets sufficient to pay 
others also. Nor can I see how he could resist the claim of the 
residuary legatees. The assets being liquidated, there could, as 
I have already observed, be no distinction between the claimants. 
If this needs further illustration, let us suppose there were assets 
to the amount of ten thousand dollars, or in other words, cash 
in the hands of the executors to that amount. There were, I 
think, four particular legacies of one thousand dollars each, and 
upon this supposition, there would be six thousand dollars for 
the residuary legatees. They are therefore entitled to the mon- 
ey in the ratio of six to four. Now by what logic can it be 
made out that one class is not entitled to their six thousand, as 
fully, absolutely, and without condition or preference, as the 
others are to their four thousand* 

Lyman and Buell both could retain against the residuary lega- 
tees, only the single amount of this legacy. It is very clear, 
then, that, so long as the money was in Lyman's hands, set 
apart to pay this legacy, Buell could not resist the claim of the 
residuary legatees. Indeed there was an obvious propriety at 
that time, in Lyman's retaining in behalf of his own children. 

There is nothing, then, in the proceedings of Buell, in paying 
over to the other legatees the assets in his hands, which should 
render him responsible to these orators ; because be did simply 
what the necessity of the case required, und what a court of 
Chancery would have compelled him to do, had he refused. 

I have thus far endeavored to shew, that Buel) was never 
responsible for this defalcation of Lyman. A brief recapitula- 
tion of the argument may not be improper. In the outset, I 
assume, what indeed is not contested, that one executor is not, 
as a matter of law, liable for a devastavit of his co-executor. 
And it follows from this, as a necessary corollary, that one is 
not of course liable for all claims, whether by creditors or lega- 

Vol. ix. 13 
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€ EZ££* tees, where there is a deficiency of assets through the delinquen- 
, Mgy - cy of his co-executor. 

uSTo*£ 1 insist tnat Buell, in this ease, is not liable for the default of 
AtZt of Lyraao, on the ground of their having executed a joint bond to 
SSoiK! the probate court. 

First, because this would not vary the character of the trust, 
but they could be m?de jointly responsible only through the me- 
dium of the bond, or by suit gpoQ it. 

And secondly, because the original trust of the executors 
was executed and determined, before the supposed devastavit 
occurred, the only default consisting in Lyman's not giving the 
security required by the court of Chancery, as parent and guar- 
dian of the orators, without which this bill would not be sus- 
tained a moment ; and this was evidently no part of his duty as 
executor, and not within the scope of the bond. 

Further, Buell is not responsible upon the ground that they 
acted jointly, because he is not implicated in the particular de- 
fault complained of, and it is not enough to render co-executors 
responsible for each other in all inspects, that they have acted 
together in some respects ; and, because, if they did act jointly 
as executors, yet there was no default in Lyman's retaining the 
aipount of this legacy, as one or the other must be the deposi- 
tory of the funds, and it was as much the duty of Lyman to 
call the fund out of Buell's hands, as Buell's duty to call it out 
of Lyman's hands. And when Buell closed his trust, by pay- 
ing over the funds in his hands to those legally entitled, there 
had been no default, no delinquency, and if Lyman afterwards 
squandered the fund held hy him, as trustee for his children, 
it was an act not within the scope of their proceedings as execu- 
tors, and Buell is not liable. 

1 also hold that Buell is not made responsible by reason of 
passing funds in his hands into the hands of Lyman, in such 
manner and under such circumstances as render him accessory 
to the devastavit by Lyman. First, because there is no satis- 
factory evidence in the case, that any thing passed from Buell to 
Lyman ; and secondly, because, if any thing passed, it consisted 
of demands which were not assets until converted into cash, and 
which he might have placed in the hands of another attorney 
for collection, without making himself liable for a devastavit, 
and which, of course, he might lawfully deliver for that purpose 
to his co-executor, an attorney by profession, and one designated 
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by ihe testator himself. Although I admit, that one executor ^jJJ^ 
can not evade responsibility by a transfer of funds to his col- 1837 * 



league, yet he makes himself liable oriy where the act is un- Spftrbftwk fc 
necessary, not called for, or improper. I maintain that it is not ° l ^. ra ' 
his duty to exclude his fellow from his trust, and that be is at o^TbotI! 
liberty to permit him to act in collecting the assets, especially •" d0U * w - 
when there is satisfactory evidence that in so doing be pursues 
the intent of his testator* In short, mf opinio* is, that Buell 
can not be made liable on that ground, for the default of Lyman 
for this act, unless the *6t itself is culpable, or decidedly wrong. 
Had it been his duty to deliver these specific demands to the 
legatees, I should admit his liability ; but as they would pay 
neither debts nor legacies until collected, it was his duty to see 
them collected, and I can not conceive how it should be deemed 
a violation of duty to select his colleague for that duty. In my 
apprehension, whatever may have been the responsibility of the 
executors, as such, yet Buell was fully and completely discharged 
of his trust by the decree of the court of chancery, and the 
proceedings under it, and the settlement in the probate court. 
By that decree the several legacies were directed to be paid to 
the parents of the legatees, they giving bonds, &c. This was 
done in all cases but this, and Buell had executed his trust by 
paying the last farthing in bis hands, in strict accordance with 
the terms of that decree. Nothing remained of the testator's 
estate but the fund in Lyman's* hands, set apart and appropria- 
ted to the payment of this legacy. Had Lyman given the 
security required, no mortal could have projected this bill. But 
he neglected it ; and on this ground,- and this alone, this soit 
rests. It is admitted on all hands, that,- if the security had been 
given, the decree would have operated to discharge Buell effec- 
tually and forever. 

Now I bold that the decree' had precisely the same effect, so 
far as Buell was concerned,- as if the security had been given, 
This fund was understood at the time to be in Lyman's hands, 
retained on account of this legacy. It was expected And de- 
signed that he should keep it. It- was expected and designed 
that the other legacies should be paid out of the fund in Buell's 
hands. This was done. Now was there not a full and com- 
plete distribution of the assets ? and was Lyman after this ac- 
countable to any human being, but his children ? The old trust 
was extinguished and a new one created, necessarily,- and as the 
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C j««!^^ The decree bad taken effect fully and 

1837 ' absolutely* except indeed, that Lyman had not given the seou- 



tsparhawk & nty . But this was a thing to be enforced against bim as trustee 
° ih * n - for his children, and with which Buell had no concern. The 
osiu rwii only answer to this is, that the decree was conditional ; and it 
"* is said the trust was not shifted, because the condition precedent 
was not complied with. However this might be in the other 
cases, as to Lyman it could not be so. No payment by Buell 
to him was contemplated. The money was ahmdy in his 
hands, and was to remain there. The security was therefore 
not a condition precedent, but a condition subsequent, — a sub- 
stantial requirement, to be enforced against him thereafter. As 
it was not a condition precedent, and could not be from the na- 
ture of the case, it could not prevent the trust's shifting. Buell 
had no means of enforcing this part of the decree, as he had in 
other cases. Whether we consider Lyman as holding as execu- 
tor or as trustee for his children, seems immaterial, as Buell, 
if not responsible of course for the acts of his co-executor, can 
not be liable for Lyman's subsequent default, in retaining the 
money without giving security. Buell was under a necessity 
to pay the funds in his hands to the other legatees by force of the 
decree, and this furnishes an additional reason why it should 
protect him. 

I now proceed to the question in the case growing out of pro- 
visions of the act, relating to the probate of wills and the settle- 
ment of estates. 

Buell deceased long prior to the bringing of this bill, his 
estate was represented insolvent, regular proceedings were had 
under a commission of insolvency, the time for presentation of 
claims had expired, and the orators' claim was not presented* 

In my opinion, it is barred. On this point, I assume, that 
whatever is strictly speaking a debt, debitum in presently must be 
duly presented, or it is barred. I also assume, that in all cases 
where Courts of Law and Courts of Chancery have concurrent 
jurisdiction, a bar of this description, if available at law, is also 
available in chancery ; or, to speak more guardedly, when a 
Court of Chancery can do no more than decree payment of a 
sum of money which a Court of Law would adjudge, a bar of 
this kind is equally available in both courts. 

It is to be borne in mind also, that this statute is of a different 
character from ordinary statutes of limitation inter vivo$. The 
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latter bars the remedy, the former the claim. The one may be ^S^* 
Taried, the other not. The latter is local, regulated by the lex 1837, 
fori y the former is peremptory and govered by the lex loci, aporhawk & 
We held in Hunt v. Fay et al. after repeated argument, that 0k ^. n 
the limitation in the statute of .New Hampshire to the presenta- o^Bm)! 
tion of claims against an intestate estate, the statute having 
taken effect in that State, where the creditor and intestate both 
resided, was a peremptory bar to the claim, when presented in 
this State to commissioners appointed under an auxiliary ad- 
ministration. This distinction is important, as it disposes of 
some cases, where one remedy has been enforced after another 
had been taken away. Those cases are where the statute of 
limitation has run inter vivos, but the provision of the probate 
act, as it bars the claim and not the remedy simply, bars of course 
all remedies. 

With these preliminary remarks, let us inquire whether the 
claim in question, if it ever had legal existence, is not barred by 
the statute above. mentioned. 

In the first place, if the bond gives a. remedy, as it clearly 
does, for every default coming within the scope of the execu- 
tors' duty, then the claim was susceptible of proof before com- 
missioners. The default was committed long before BuelPs 
decease, and Lyman was long before that period utterly insol- 
vent. If therefore all claim within the provision of the bond, 
and all claim, which might be enforced by means of the bond, is 
barred absolutely, it is difficult to perceive what is left of the 
orators 1 claim. If it be admitted that this claim does not come 
within the scope of the bond, as not within the executors' 
duty, and not within the condition to discharge faithfully that 
doty, then there is an end of another ground, upon which the 
case rests. And if it be conceded, as it must be, in order to 
evade the effect of the statute in question, that the act com- 
plained of is not a breach of Lyman's bond, nor of his official 
doty, then it follows that it is a breach of duty in him as trustee 
far his children, and the case is disposed of upon the ground I 
have already taken. 

It appears to me, that Buell's liability for the acts of Lyman 
k folly as extensive upon the bond, by which he undertakes 
specially for his acts, as it is when resting upon the mere relation 
of a co-executor. Indeed, it is more so. At common law, it is 
admitted, that executors are not liable for the acts of each other ; 
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"£!£?/ but tllis ^nd is intended to cover all the acts of each in that 
id37< character, and therefore, if they become obligated jointly, that 



Bparhawk * obligation for each other is co-extensive with their duties. The 

UI UI i ' orators, therefore, are in this dilemma ; they must either bring their 

o£taBueu case within this statute, or place it beyond the pale of official 

"' duty, and attach it to 6 trust with which Buell had no connection. 

It will not be pretended,- 1 trust,- that a court of chancery is 
not bound by this statute, or that it can decree damages for a 
breach of this bond, where a court of law would be precluded. 

But put the bond out of the case, and it is, in my opinion, 
equally clear that this claim is barred by the statute. 

Something has been- said as to maintaing a suit at law for a 
legacy. Whether this can be done in this State, is not a ques- 
tion of much importance, as in our mode of settling estates, the 
question is not likely to arise. 1 see no great difficulty in main- 
taining such a suit in any case, where an action can be sustain- 
ed against an executur, for the debt of his testator. If there be 
any objection to it, it is because a court of law would not go 
into an examination of the condition of the estate, to determine 
whether there are assets for the payment of legacies ; but when 
the estate is represented insolvent, no such embarrassment can 
arise. 

But be it a legacy, or be it what it may, there was certainly 
no difficulty, in this case, in presenting the claim, and having an 
adjudication upon it, before commissioners. It will be remem- 
bered, that before the decease of Buell, the estate of Harrington 
had been fully settled, all debts had been paid, and the surplus 
paid to the residuary legatees. A settlement had been had in the 
probate court, in which the executors had taken a credit in their 
final account, for this legacy, as paid, according to the usual 
practice of that court, which allows the executor for all ascer- 
tained charges upon (he assets, whether in fact paid or not, 
leaving it to the claimant to enforce payment from the executor, 
and no further action of that court was to be expected in the 
premises. 

Under these' circumstances, this claim was no longer a legacy, 
depending upon the state of the assets, but it was a debt abso- 
lute and unqualified, ascertained of record, to which the claim- 
ants were absolutely entitled, and which the executors, or one of 
them, at least, were absolutely bound to pay ; not merely as 
executors, but as individuals, having received the money lor that 



OF THE STATE OF VERMONT. 103 

purpose, and having been already credited for the payment. It be- C j^2^* 
came, m this state ol things, a private persona] debt, no longer a 



claim upon the estate of the deceased,but a debt due from the liv- SplU hawk 
nig individual,to be paid from his own pocket : a thing with which "^ 1 ? ber- 
an administrator, de bonis non, would have no concern. It was ori??Bwii 
the same thing as if a third person had been entrusted with the *"* 0tl,e,r, ' 
orators' receipts for the amount, and had received it of the execu- 
tor. An action of debt Wpuld unqestionably lie for it, or 
an action of assumpsit, unless the remedy by assumpsit was 
merged in a higher security. It may be compared to the case 
of a pension agent, who, having received the receipt of the 
pensioner, and had the same allowed to his credit, by his supe- 
rior, objects to paying the money, because, as a public agent, he 
is not sueable for a pension. I assume, for the purpose of ibis 
argument, the original liability of Buell, although, in my opinion, 
be was not liable at the time of his decease. 

The fallacy, of the plaintiffs' argument consists in treating 
this as a legacy, when it was no longer such. As a legacy, it 
bad been satisfied and paid, the money was no longer a part of 
the estate of Harrington, that estate, if I may use the expression, 
had paid it, and nothing remained but that Buell and Lyman, 
who had received the money from the estate, should pass it to 
the true owners. I can not conceive any difficulty in enforcing 
a claim under such circumstances, nor in its being allowed by 
commissioners. I do not understand how Buell's administrator 
could resist the claim, in this state of things, upon the ground 
that it originated in a legacy. No matter how the money came 
into the hands of the executors. It was there, and they are no 
longer accountable to the probate court, but to the orators alone. 
It was a proper claim for the consideration of commissioners, 
and, if not presented to them, is haired. 

It has been suggested, that there is evidence tending to show 
a waiver, on the part of the administrator of Buell, of the pro- 
tection of the statute. It is unnecessary to spend time upon 
this point, as h is well understood that the statute is not intend- 
ed for the benefit of the administrator, but of the estate, and it 
is not competent for the administrator to dispense with it. 

The only remaining ground, upon which it is attempted to 
evade this statute, is, that the case presents a trust cognizable 
only in equity, not within the powers of the commissioners, and, 
of course, not barred by the statute. This position assumes, 
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taSStT' w ^ at » indeed, is not to be denied,nhat there is a wide distinction 
lB37 - between a mere trust, cognizable only in chancery, and a debt, . 



Sptrhawk & which may be enforced at law, A mere statement of this dis- 
° t ^"- tinction is sufficient to show on which side of the line this case 
oritTBwii &lls. I have already endeavored to show that, although there 
moA ° {bna ' was in this case, originally, a legacy given by the will of Har- 
rington to these orators, yet, by the allowance of that legacy, by 
the probate court, and the credit given to the executors, in their 
final account, the nature of the claim was changed, and it be- 
came an absolute debt ; and, as such, was proveable under the 
commission. The same reasoning will apply to it, viewed as 
a trust. If we denominate Buell a trustee for the legatees, still 
that trust was determined when the proceedings just mentioned 
took place in the probate court, arid he became, therefore, a 
simple debtor for the amount. 

In my apprehension, it is altogether fallacious, to treat this 
case as a case of trust, cognizable only in chancery. Buell, as 
executor of Harrington, was trustee for these orators in the 
same sense only, as all executors and administrators are trustees 
for creditors, heirs, or legatees. Call it a trust, or call it what 
yon please, it is a subject falling within the exclusive jurisdiction 
of the probate court. The administrator or executor is the 
mere officer of that court, deriving his authority from that source, 
although the executor is nominated by will, exercising his 
functions under the superintendance, order, and ultimate juris- 
diction of that court. In entertaining this subject, we invade 
that jurisdiction. The case before us illustrates this truth, with 
more force than any supposititious case. In the matter of Har- 
rington's estate, that court established the will and allowed the 
legacy under it. Will it be pretended that this decree of that 
court, in a matter within its jurisdiction, is not conclusive ? or 
that we have power either to set aside the will, or annul that 
legacy ? Further, the Probate Court, upon the final accounting, 
not only ascertained that there were assets for the payment, but 
actually decreed the payment, and allowed the amount, as paid, 
in the executors' account. Whether it was, in fact, paid, or to 
be paid thereafter, that court would not inquire ; no more than 
it inquires whether debts allowed by commissioners are, in fact, 
paid or not, wheq it credits the administrator lor the amount. 
The reason of this is, that in all these cases, the claimant has 
adequate remedy in the ordinary common law courts. Now if 
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we have jurisdiction over the subject, we may disallow the leg- ^£*£* 
acy altogether, or decree that Buell shall not be holden to pay 1837 - 
it. If we do this, we must necessarily overhaul the account- 8parliawk & 
ing ; for if Buell is not compellable to pay the amount, he should ° 1 ^™* 
not be allowed for the payment, but the balance in his hands c£u? r Bwn 
must go to the residuary legatees. Here, then, we have over- ftnd 0th6r> * 
turned the whole proceeding in the probate court, and settled 
the estate of Harrington in a manner altogether at variance with 
the determination of the court, which, it is admitted, on all hands, 
has exclusive jurisdiction over the subject. 

But if we cannot do all this, nor, indeed, any of this, what is 
there left of our jurisdiction ? Nothing indeed ; for the case admits 
of nothing else, but to enforce the decree of the probate court, 
because it is the decree of that court. And here, a new and 
extensive field is opened for the exercise of chancery jurisdic- 
tion. The probate court decrees the payment of debts, as al- 
lowed by commissioners, and legacies, if any ; or payment of an 
ascertained and liquidated balance, in the hands of an administra- 
tor, to the heirs ; and all these parties come into this court, to en- 
force payment of a specified sum, adjudged to be due them, 
through the medium of a decree of this court, to be in its turn 
enforced by execution to be issued here, or by process of con- 
tempt. I am not aware that this court ever assumes jurisdic- 
tion, as a mere court for the collection of debts, or to aid in the 
enforcement of decrees of another tribunal, unless under pecu- 
liar circumstances, affording, of themselves, grounds for equita- 
ble inteference. 

If this subject requires further illustration, let us suppose that 
the probate court had rejected the will, and thus annulled the 
legacy. Would it be competent for us to establish either the 
one or the other ? It will not be pretended. 
4 If then this court can neither establish the legacy, where the 
probate court has disallowed it, nor disallow it where that court 
has allowed it, what becomes of the position that this is a case 
of trust cognizable only in Chancery ? The truth is, the sub- 
ject is not within the jurisdiction of this court at all, unless we 
interfere for the mere purpose of enforcing the decree of anoth- 
er tribunal* 

But this is not all. The matter came before the probate 
court again upon the decease of Buell, in the settlement of his 
estate. That estate was represented insolvent, and regular 
Vol. ix. 14 
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^jSZZSOp proceedings were had under a commission of insolvency. This 

i^ 7 ; claim was not presented. Here, again, the subject fell within 

^ton 1 ! * ^e jurisdiction of that court, and it was competent for that 
Admr of court to issue its commission of insolvency. This claim was 
uS tt utw liquidated and adjusted, and was proveable under the commiss- 
ion, beyond all controversy. But it is said it was a trust, and, 
therefore, was not proper for the consideration of commission- 
ers. So is every case of administration or executorship a trust. 
But it does not follow, that, upon the decease of the executor 
or administrator, the subject of his official trust, or the allow- 
ance of claims against his estate is transferred to this court. If he 
have not so far executed his trust as to become personally liable, 
an administrator de bonis non is appointed by the probate court, 
where jurisdiction over the subject remains. If he have so far 
executed his trust as to become personally holden, then indeed, 
no administrator de bonis non can be appointed, but his obligation 
becomes a debt to be enforced in the mode prescribed by the stat- 
ute. In this case, the account of the executors was finally ad- 
justed. The whole estate of Harrington had been accounted for. 
The appointment of an administrator de bonis non would have 
been idle. It was a case with which such an administrator would 
have no concern. Upon the settlement of the executors' account, 
a sum of money was in their hands, directed to be paid to these 
orators. The original trust was adjusted and closed, and this 
debt was left to be enforced by the orators, and should have been 
proved under the commission. Nay, it is not pretended that 
Buell had a cent in his hands, but the case is put now upon the 
ground of his liability, for the default of his co-trustee, Lyman* 
If, then, he was liable on this ground only, by what perversion 
of names is it to be made out, that a liability of this kind, for 
the default of another, is to escape the operation of the statute, 
and the proceedings of the probate court, under the denomina- 
tion of a trust. 

There is still another view of the subject, worthy of conside- 
ration. I am unable to conceive what we have to do with the 
defendant, the administrator of Buell, as trustee. It is to be 
borne in mind, that this suit was not instituted, until after the 
decease of Buell, and was then brought against his son and ad- 
ministrator, Frederick Buell. He also is deceased, and the bill 
now stands against Marsh, administrator de bonis non of Ozias 
Buell. 
Now it is clear that the original defendant n this suit was not, 
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by virtue of his administration, ao executor of Harrington, be- • C ^H^ 
cause the statute is explicit on this point. He was not, there- lgn * 



fore, a trustee upon the ground of succeeding to the original ^hawk u 
trust. In the next place, it is conceded that Ozias Buell had °^ 
not a cent of Harrington's estate in his hands, at the time of his o^'JlT mi 
decease. F. Buell, therefore, did not receive any portion of "* ° lh * w " 
toe trust fund, and was not made trustee in that way. I admit 
that if trust property comes to the hands of an administrator, he 
may be treated as trustee, quoad that property, and it may be 
called out of his hands by the cestui que trust, because it is not 
a part of his intestates estate. But here there is nothing of 
that kind. How, then, is F. Buell made a trustee ? In no oth- 
er way, clearly, than that he is administrator of O. Buell, (who 
was once trustee, if you please.) What is the condition of (he 
trust? Simply this. The fund, intended for the payment of 
this legacy, got into the hands of the co-trustee, Lyman, under 
such circumstances, that Buell was responsible for it, and Lyman 
has squandered it. The claim is now made against Buell's ad- 
ministrator, upon that ground, and for a specific sum of money, 
which he owed the orators, having, at the time of his decease, 
no condition or trust attached to it, except that it was his duty 
to cause it to be paid to them long before his decease. Now if 
the administrator can be made a trustee as to this claim, he is a 
trustee as to any claim against O. Buell's estate ; and we may, 
with equal propriety, entertain a claim in behalf of any other cre- 
ditor of that estate. If F. Buell is to be made liable, (or Marsh, 
who succeeded him,) he is to be made so, as administrator, sim- 
ply, and that liability is to be regulated by the proceedings of 
the probate court ; and if one creditor may overleap the stat- 
ute and the proceeding under the commission, another may do 
so. My objection is, that in sustaining this bill, we, in the first 
place, intrude upon the exclusive province of the probate court, 
and secondly, we nullify the statute, which requires all such 
claims to be presented to commissioners, and bars them, if not 
presented. I see no pretence for treating the administrator of 
Buell as trustee, except that he is administrator, a giound which 
exists in every case; and if we are to assume upon ourselves 
the settlement of intestate estates, and oust the jurisdiction of 
the probate court, I know not where we shall end. I confess I 
dislike the precedent. If we allow claims against an estate, 
which are barred by the statute, upon the ground of a trust in 
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°jln^ 9 tne administrator, the jurisdiction of the probate court seems to 
1837 - be useless. And if we attempt to exercise concurrent jurisdic 

Spftthawk & tion, that court proceeding with a commission of insolvency, 
0t £ e " and we by Bill in Chancery, the usual consequences of a clash- 

oria? BoaH * n 6 antagonist jurisdiction must follow. 

and othan. rji ne j ( j ea tnat jj ue n was once trustee will not sustain us. If 

there were a subsisting trust at the time of his decease, a new 
trustee should be appointed to supply his place. If he have 
squandered the trust property, or others have done it with his 
concurrence, or if a debt has grown out of a settlement of his 
account, as trustee, it is to be enforced, like every other debt, in 
the mode pointed out by law, 

As to his administrator, I can conceive of no ground, upon 
which we can deal with him, unless he has received the trust 
fund, or some portion of it. If his intestate is indebted in any 
sum, for which the estate is holden, it is competent for the pro- 
bate court to require a presentation to commissioners, and if this 
is not done, it is barred, peremptorily, by the statute. 

To prevent misapprehension, I here repeat, that I use the words 
' trust* and c trustee,' in their strict sense. I am aware, that in 
the common parlance of the profession, these words are used in 
a general, and often loose, sense. But I here use them as denomi- 
nating that sort of trust, which falls within the jurisdiction of a 
court of Chancery, exclusively, and not within the scope of ordi- 
nary legal remedy ; and my object has been to prove, that this 
case does not present such an instance of trust, as is not suscep- 
tible of being brought before the commissioners of an estate, 
represented insolvent. And the position, which I take, is, that 
this claim was not only proper for the action of the commission- 
ers, but that it should have been presented to them, and that, 
not having been presented, it is barred by the statute. 

There is another point in the case, a subordinate one indeed, 
as it concerns two only of the orators, upon which I will say a 
few words. 

It appears that two of these orators, after becoming of age, 
executed receipts to Buell for their portion of the legacy. It is 
not supposed that any thing was paid to them by him upon that 
occasion, but the receipts must have been intended to sanction 
the previous proceeding of Lyman, in retaining the amount in 
his hands, and to discharge Buell. 

It is to be remembered that these persons were of full age, 



OP THE STATE OF VERMONT. 109 

when these papers were executed. They were not voidable on ^J^ 1 
the score of infancy, therefore, but only for some imposition or 1837 - 



mal-practice in obtaining them. fipHrhawk ^ 

To prove this, the testimony of Mi's. Lyman is put into the °^' 

case; but, in my opinion, it falls far short of competent proof ^^bUIii 

of the fact. In the first place, she is most clearly incompetent "A 011 *"- 
to testify, as her husband is party to the bill, and so identified 
with Buell and his liability, that he could not be made a wit- 
ness. In the second place, her testimony is altogether too gen- 
eral. She says, merely, that the orators did not know what they 
signed, but gives no particulars, by which her means of know] edge 
can be tested. They might have been aware of the import of 
these papers, and still her testimony may have been very hon- 
estly given. But it is so highly improbable, that persons of full 
age would execute such an instrument, without knowing its im- 
port, that something very satisfactory is required to prove the 
contrary. 

Considering, then, that no fraudulent or improper practice was 
resorted to in-obtaining the receipts, I have only to say, that the 
execution of them not only sanctioned the previous proceedings, 
but also placed Buell in a situation, in which he must necessarily 
yield to the claim of the residuary legatees. It affords also 
another ground for the reasoning already presented in this opin- 
ion, by which I have endeavored to shew, that, long before Ly- 
man became insolvent, the original trust was at an end, and he 
became sole trustee for his children. Every other legacy had 
been paid, the estate fully distributed, except that the money in 
question remained in Lyman's hands, for the benefit of the ora- 
tors, and two of them, being of full age, executed to Buell re- 
ceipts for their portion. Now how it can be considered that 
BuelPs original liability, as executor, continued, or that he was 
still joint trustee with Lyman, and answerable to these two, who 
had thus discharged him, is beyond my comprehension. This 
act, in my opinion, made Lyman, so far as the two children 
were concerned, a sole trustee. 

Some other points have been discussed in the argument, which 
I deem it unnecessary to notice. I have remarked upon such 
only as were, in the view, which I have taken of the case, ma- 
terial ; and I am admonished by the length to which these re- 
marks have been extended, of the propriety of closing them. 

In conclusion,! may add, that this is not an attempt to call out of 
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^jiS^,' Buell's hands money which he has ever received, or which was 
j8gy - ever in his possession or control, as money* The nearest ap- 

Bparbawk fc proach to it is, that sundry demands were once in his hands, 
^l - * which he passed over to Lyman for collection. But it is an 

o^Bueii attempt to recover from his estate money, which another has 

and others. gq uanc | ere( ^ U p 0n the ground of a supposed liability for the acts 
of that other. In addition to this, I cannot resist the suspicion, 
that much of this money had been expended for the benefit of 
the orators ; for it seems they were well provided for in the 
wane of their father's fortunes. How much has been bestowed 
upon their maintenance and education, it is perhaps impossible 
to ascertain. But however this may be, the claim of the plain- 
tiffs is not to be favored. It is one strieti juris, and, in that as- 
pect, is not, in my opinion, sustained. I should dismiss their 
bill. 



Leonard Smith v. Amos B. Bishop. 

Chittenden, 
January, 

1837. i n an action on the caso for a deceit, it is not a sufficient answer to the 
^ — " ~^ statute of limitations, that the plaintiff was ignorant of his cause of ac- 
tion, until within six years, although that ignorance was occasioned by 
the nature of the deceit, or the manner in which the fraud was perpetra- 
ted. 

Whether, in any case, a distinct subsequent fraud, perpetrated after the 
cause of action arose, by which the party is kept in ignorance of hisrightr, 
would furnish a sufficient answer to a plea of the statute, queers. If it 
would, still the practice complained of must be in itself a fraud, and the 
party must be deceived as to facts material to the action. 

This was an action on the case, in which the plaintiff decla- 
red, that whereas at Richmond, on the 22d. Aug. 1822, a con- 
versation was had and moved between plaintiff and defendant, 
of and concerning the purchase of the exclusive right of making, 
constructing, using, selling and conveying, Ballou's patent impro- 
ved threshing and winnowing machine, in the counties of Chit* 
tenden, Franklin, and Grand Isle, which said right was, then and 
there owned by one Moses Dennett, of the county of Oxford 
and State of Maine, and the defendant, then and there, in said 
conversation, proposed to the plaintiff to be a joint purchaser 
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with the defendant, of the right aforesaid, for the counties afore- ^JSEEJU* 
said, of the said Moses Dennett, and the defendant, then and I837 - 
there, falsely, and fraudulently, represented to the plaintiff, that Bmhh 
the right aforesaid could not be purchased of the said Dennett, Bi ^ h ' opa 
for a less sum than $900, although the defendant, then and there, 
well knew that the said right or privilege, for the counties afore- 
said,nrght be purchased of the said Dennett for less than one 
half the sam aforesaid, to wit, for the sum of two hundred dol- 
ars, and the defendant, by said false and fraudulent representa- 
tion, then and there induced the plaintiff to execute and deliver 
to the defendant his, the plaintfPs note, for the sum of four hun- 
dred and fifty dollars, two hundred dollars of which note was 
payable in boots and shoes, by the first day of July, then next, 
and two hundred and fifty dollars of said note, payable in good 
and saleable horses or wagons, or harnesses, in one year from 
the date of said note, and the plaintiff avers, that upon the exe- 
cution and delivery of the said note to defendant, to wit, on the 
526th of August, 1823, the defendant purchased of the said Mo- 
ses Dennett the right aforesaid, and, then and there, falsely and ' 
fraudulently represented to the plaintiff, that he, the defendant, 
had delivered to the said Dennett the said note, for the payment 
of one half of the purchase price of thg said right, for the said 
counties, and that the said Dennett had warranted the said pa- 
tent to be a useful and valuable invention, and that payment 
upon the said note should not be demanded, in case the utility 
and value of said machine did not answer the recommendation 
of the said Dennett. And the plaintiff avers, that, afterwards, 
to wit, on the first day of Nevember, 1823, he delivered to the 
defendant boots and shoes, to the value of $450, the defen- 
dant, then and there, falsely and fraudulently pretending that die 
said note was then in the possession of the said Dennett, in the 
said State of Maine, and that when he, the defendant, should 
deliver the said boots and shoes, to the said Dennett, he would 
notify the plaintiff thereof, that the said property might be at- * 
tached at the suit of the plaintiff and defendant, for the false 
representation of the said Dennett, relative to the expense in 
the building, and the utility of said machine. And ihe plaintiff 
avers, that in fact and in truth, the said note was always kept 
by the defendant in his own possession, he, the defendant, fraudu- 
lently concealing the same from the knowledge of the plaintiff, nor 
did the plaintiff know, until A. D. 1830, that a merely nominal 
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°/«n^" , P rice was P a, d f° r lne s ™& right, for the said counties, and that 
1837 - the said note of $450, had always remained with the defendant, 



Smith by reason of all which false and deceitful actings and sayings 
Biihop. °f tne defendant, the plaintiff has been defrauded of his said 
boots and shoes. 

There was, also, another count, declaring, substantially, for 
the same cause of action, and a count, in trover, for the boots 
and shoes. 

The defendant pleaded, 1. the general issue : — 

2. The Statute of limitations. 
I'' The plaintiff replied, that the defendant, at the time he 
purchased the said patent right, in the declaration mentioned, of 
the said Moses Dennett, for a small and merely nominal sum, 
as aforesaid, collusively and fraudulently agreed with, and in- 
structed the said Moses Dennett, not to disclose to the plaintiff, 
nor to any other person, the price, he, the defendant, had paid 
to the said Dennett for the same, but to keep the same a secret 
from the plaintiff, and that, in consequence of such collusive 
agreement with the said D.ennett, and the fraudulent conceal- 
ment of the defendant, the fraud, deceit, and falsehood of the 
defendant's representations to the the plaintiff, as set forth in 
plaintiff's declaration, were not discovered and made known to 
the plaintiff, until a long time after the payment in the plaintiff's 
declaration mentioned, to wit, in the spring of 1830, and that 
the said action was commenced within six years after the disco- 
very of the fraud. 

To this replication there was a general demurrer, and a join- 
der in demurrer. 

Judgment of the County Court, that the replication was in- 
sufficient; — and the case was brought here on exceptions to said 
judgment. 

Wm> P. Briggs, for plaintiff. 

L The defendant seeks to shield himself, under the statute of 
limitations, from the consequences of that just retribution, which 
this court would otherwise administer for the gross fraud he has 
practiced upon the plaintiff. 

II. It is believed to be a well settled principle in Chancery, 
where the bill alleges fraud in trie defendant, and the defendant 
pleads the statute of limitations, to permit the bill to be so 
amended, as to allege the discovery to be within six years. 
Wharton v. Lowry, 2 Dal. 364. 1 D. Dig. 625, and the au- 
thorities there cited. 



Smith 
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III. Can there be any difference between the law and Ch ^^ 9 
equity side of this court, in this respect ? There may be cases, 1837 - 
too, says Lord Mansfield, which fraud will take out of the sta- " 
tute of limitations. Bree v. Holbech, Doug. Rep. 656. 

IV. In Moseley's Reports, 18, 244, 245, it is held that fraud 
will prevent the operation of the statute of limitations. 5 Dane's 
Dig. 399. 

The case of First Mass. Turnpike Co. v. Field et al, 3 Mass. 
Rep. 201, was decided after full hearing, and is in accordance 
with the principles of natural justice, and is supported by autho- 
rity. 

V. The demurrer admits t)ie defendant had closed, by his own 
craftiness, all the avenues, by which the plaintiff could arrive at 
a knowledge of the fraud, and if the defendant is now to be 
protected, then is the law, instead of being a rule of moral ac- 
tion, enforcing what is right and prohibiting what is wrong, the 
mere pander to the corrupt designs and baser passions of our 
nature. 

J. Maeck, for the defendant , contended, that the replication 
was insufficient, that the statute began to run the moment the 
plaintiff's cause of action was perfect, and that it was immateri- 
al whether the plaintiff's ignorance of his rights were the result 
of the fraudulent concealment or fraudulent representation 
of defendant, or not. That the statute not only declared, 
that the action should be commenced within six years from 
the time it accrued, but expressly inhibited its being commen- 
ced or prosecuted after that period, and that, as the legislature 
bad made divers exceptions from the operation of the act, in 
the act itself, the court could not add to the number oi excep- 
tions. In support of his position, he cited the following authorities. 
Battle]} v. Faulkner, 5 C. L. R. 288. Short v. McCarthy, id, 
403. Howell v. Young, 1 1 do. 219. Lord Oakley v. Ken- 
sington Canal Company, 27 do. 64. Clark v. Hougham, 9 
do. 47. Troup v. Executors of Smith, 20 John. 33. Oo- 
thout v. Thompson, 20 do. 277. Leonard v. Pitney, 5 Wend. 
SO. Hamilton' v. Shephard, 2 Murphy, 115. Thompson v. 
Blair, 2 do. 583. Callis v. Waddy, 2 Munford 511. Gran- 
ger v. George,' 11 C. L. R. 185. Brown v. Howard 6 C. 
L. R. 25. 

The opinion of the court, was delivered by 
Phelps, J. The question, arising upon the demurrer, in- 
Vol. ix. 15 
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^jiES* 6 ?' vo ' ves x ^ e sufficiency of the plaintiffs replication ; and the case 
le37 - resolves itself into two inquiries, viz. whether a fraudulent con- . 
8mi . l| cealment of the plaintiff's cause of action will protect him 
BUhop. against the operation of the statute of limitations, and, if so, 
whether such a fraud is here alleged as will satisfy the rule. 
^ It is a general rule, that the statute of limitations begins to run 
from the time when the cause of action accrues, or, in other 
words, from the time when the plaintiff's right of action is per- 
fected. And it is well settled by numerous precedents, that mere 
ignorance, on the part of the plaintiff, of his cause of action, 
creates no exception to the rule. Indeed, if such an answer 
could be given to the plea of this statute, it is manifest that no 
distinction can be made, between cases of fraud and cases of any 
other description. On this point, however, there has never been 
but one opinion. No case can be found, in which the plaintiff's 
ignorance of his cause of action has been held, of itself, a suffi- 
cient answer to the statute. 

If, then, there be any thing in the answer here setup, it must 
derive its force from the ingredient of fraud. It is insisted, hi 
general terms, that fraud will take a case out of the statute/^ 

Before the correctness of this doctrine can be tested, it be- 
comes necessary to ascertain with accuracy what is intended by 
it. The proposition admits of various interpretations, and, with 
a view to its practical application, may be resolved into several 
subordinate questions. 

Is a case, originating in deceit, within the statute at all? 

If so, is the application of the statute to the case to be quali- 
fied so far, as that it will take effect only from the time when 
the deceit, or its consequences, may be discovered ? 
• Is there any distinction, in this respect, between the original de- 
ceit, which constitutes the gist of the action, and a subsequent 
and distinct substantive fraud, having for its purpose the con- 
cealment of a cause of action, already perfect ? 

These, and other questions of a similar character, may be put, 
tending to test both the general accuracy of the doctrine, and its 
application, if it be in any case sound, to particular cases. 

In the view, which we have taken of the subject, we confine 
ourselves to the question, as it arises in a court of law. The 
subject presents itself in a very different light, in a court of 
chancery, exercising its peculiar jurisdiction ; for, although that 
court is, in general, bound by the statute of limitations, yet, in 
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the exercise of its peculiar jurisdiction over frauds, and especially C jj^ <m, 
for purposes not cognizable at law, it will relieve from the opera- ,tta7 - ' 
lion of this statute, as it will against any other undue legal ad- ftBllh 
vantage. And I may here add, that the precedents, cited from Bi J,;, 
some of our sister States, lose much of their weight, when it is 
considered, that, having no chancery court, they have found it 
necessary to blend some of the distinctive doctrines of chancery 

Cwith their common law code. 
In support of the general doctrine, that fraud will take a case 
out of the statute, the case of Bree v. Holbech is cited. All, > 
which can be derived from that case, is, that Lord Mansfield 
was not then prepared, upon the spur oi the occasion, to deny 
the doctrine totally, absolutely, and without qualification. The 
case did not requite a decision upon that point, and the doctrine 
was not recognizeuVj He admits, "there may be cases, 
which fraud will take out of the statute ;" but the case, instead 
of sustaining the doctrine, as one of universal, or even general 
Jjgplication, proves the reverse. 

£i In the State of Massachusetts, it must be admitted, the doct- 
rine, contended for by die plaintiff, has been adopted. How far 
the courts of that State, having no court of chancery, were in- 
fluenced by the consideration already suggested, is not for us to 
determine. But the doctrine was subsequently examined by 
the Supreme Court of New York, and its soundness there dis- 
tinctly denied. It must be admitted, we think, viewing the 
doctrine with reference to proceedings at law, that the weight of 
authority is most decidedly against it ; especially, if we consider 
its adoption in some States, as a substitute for a distinct chan- 
cery jurisdiction. *"j 

In principle, we think it can not be sustained, as a general 
rule of law, in the broad terms made use of ; but if it be appli- 
cable to any case, it must be to one of peculiar character, and 
under circumstances deserving of special consideratir n. 

It will not do to say that, whenever the cause of action orig- 
inates in fraud, the statute of limitations does not apply. Such a 
decision would repeal the statute. The case i s > >n terms, em- 
braced in the statute, and, by the express provision of the law, 
the statute begins to run from the time when the cause of action 
accrues. Whether the operation of the statute would be more 
equitable, if a different criterion were- adopted, is a question for 
legislative consideration. We can neither repeal nor alter the 
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^SSSmJ!' statute — we can > therefore, neither exempt the case from the 

1837 - operation of the statute, nor control that operation, by suspend- 

&, j tl1 ing it till full knowledge is obtained, by the party, of the char- 

J5S2!^ a cter and consequences of the injury. [^Whether the ignorance 

of the party is fortuitous merely, or results from the character of 

the fraud, or the manner in which it is perpetrated, we consider 

immaterial. We are of opinion, that where the cause of action 

is perfected, and the statute of limitations has subsequently run, 

the action is barred, although the party may have been ignorant 

of his cause of action, and that ignorance may have resulted 

from the character of the original fraud, or the manner in which 

it may have been perpetrated. 

We are, by no means, sure that this is not the most equitable 
doctrine. The statute of limitations, as applicable to a case like 
this, is emphatically a regulation of policy. Its object is to put 
a perpetual seal upon stale controversies, and prohibit their agita- 
tion, at a period, when the usual means of eliciting truth are not 
at hand, but are removed forever, — when right can not be as- 
certained, and justice must be administered at random. If we 
make the protection of the statute to depend upon the plaintiff's 
knowledge of his injury, we require the defendant to perpetuate 
the evidence of that knowledge, during all time ; and we ex- 
pose him, when this and other evidence, necessary for his defence, 
shall have passed from him, to fresh litigation, with no other 
guide to a correct adjudication, than the shreds of evidence, 
which accident, or a more subtle and sagacious adversary, may 
have preserved. If we could engraft such a provision upon the 
statute, we should destroy its practical utility and defeat its 
great purpose.*^ 

Another and a more difficult question may arise. Whether, 
the cause of action being perfected, a subsequent, distinct and 
substantive fraud, having for its object to deceive the party in 
relation to his rights, would take the case out of the statute, is 
a question, which we do not deem it necessary to decide. Such 
a case might arise, where the action is founded on a contract. 
In such a case, whether the remedy on the contract would be 
barred, although the statute may have run, in consequence of a ' 
fraudulent concealment, would admit, perhaps, of different con- 
sideration. 

We do not consider this case as of that description. Nothing 
is set forth in this replication, except what constitutes a part of 
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the original deceit. This being the case, the subject falls within C ji£2££» 
the rule already laid down. 1837 - 

Nor do we think that the matter, set forth in the replication, g^^ 
amounts to such a fraudulent concealment, as would affect the BU ^ 
case, under any rule. 

In the first place, a mere request of secrecy to a third person, 
sustaining to the transaction the mere relation of a witness, has 
never, as we believe, been regarded as an actionable fraud. 
Nor can we so regard it here, inasmuch as no application ap- 
pears to have been made to the witness, to disclose the facts of 
the transaction, nor does any mis-representation appear to have 
been made to the party, in relation to them. 

In the second place, if we consider the representation, as to 
the cost of the contemplated purchase, as the gist of the action, 
the actual price paid is not important. The question is, whether 
the defendant's representations were bona Jide y or otherwise ? 
and the mere fact, that he gave a less price than was expected, 
does not constitute a fraud. 

In short, it does not appear that there was any fraudulent 
concealment of the facts, known to the witness, nor, il there 
bad been, does it appear that those facts were material to the 
action. Admitting that a fraudulent concealment would have 
the effect contended for by the plaintiff, still, that concealment 
must be of facts essential to the action. 

Upon the whole, we see nothing in the case to take it out of 
the statute of limitations; and the judgment of the County 
Court must be affirmed. 
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ChiUendnn, SAMUEL R. BrOWN V. RoYAL P. STACY. 



1837. 



- On issuing a writ of audita querela, no other recognizance for cost is re- 
quired by the statute of 1622, than was required by the 11th section of 
the judiciary act. 

The absence of a justice of the peace from the place, to which a calls* 
has been adjourned by him, for the whole half day, within which the 
cause was set for trial, is a discontinuance of the action. 

Queer e. Whether his absence from such place, for two hours after the titnr, 
would operate as a discontinuance ? 

Audita Querela, to set aside a judgment of a justice of the 
peace. The recognizance was in the form prescribed by the 
11th section of the judiciary act, Revised Stat. 61. The de- 
fendant pleaded in abatement, that there was no sufficient secu- 
rity to the defendant, by way of recognizance, for costs. Plea 
overruled by the County Court. The defendant then pleaded 
the general issue, and, under that plea, proved that the original 
suit, before the justice, was continued from the 24th day of 
April, 1835, to the 26th day of the same month, at nine o'clock* 
in the forenoon ; on which day the parties both appeared be- 
tween nine and ten o'clock, but that the justice did not appear 
till a few minutes before one o'clock, P. M. when both the 
parties were still present. That he then notified the parties that 
he would proceed to hear and determine the cause, but that the 
defendant declined to answer and left the place — and that, there- 
upon, the justice rendered judgment for the plaintiff. Upon 
this evidence the County Court instructed the jury to return, 
and they did return, a verdict for the complainant. Exceptions 
by defendant to the decision of the County Court on the plea in 
abatement, and to the instructions of that Court to the jury. 

Hyde and Peck y forthe defendant, — 1. An Audita Querela 
is an original writ, within the general statutes, requiring security 
for costs. The recognizance in this case is not a compliance 
with the statute, as, in the event of the re-delivery of the body, 
it affords no security for costs. " Intervening damages" is not 
inclusive of costs, but is restricted, in its import, to damages, re- 
sulting from delay in the collection of the debt. 

II. If this complaint can be sustained on the merits, it must 
be for some fraud in the plaintiff below, in obtaining judgment, 
whereby the defendant was deprived of his day in court, or 
upon the ground of an absolute want of jurisdiction in the court. 
But the delay was the fault of the justice, and not the fraud of 
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the plaintiff, and the office of an audita querela is to relieve <»*«•«*•■>• 
against the misconduct of the party, but cannot reach the i837 - ' 
errors of the court. Weeks v. Lawrence, I Vt. Rep. 443. Bri,wn 
Dodge v. Hubbell, ibid. 491 • It is a rule, adhered to, with the ****- 
utmost strictness, never to afford relief, by this writ, where the 
complainant has had any opportunity of making his defence, 
either in the original action, or in any subsequent proceedings. 
6 Dane's Dig. 317. 2Saund. Rep. 148, b, note J. Barrett v. 
Vaughan, 6 Vt. Rep. 243. Staniford v. Barry, 1 Aik. Rep. 
321. Essex v. Prentiss, 6 Vt. Rep. 47. 

C. Adams, for complainant. — Although the power of a jus- 
tice is very extensive, still, justices' courts are of limited jurisdic- 
tion, and their powers are to be strictly construed. 

In courts of general jurisdiction, the time and place of holding 
the court are prescribed by a public act, and suitors consequently 
know when and where to attend. Justices appoint their own 
time and place of holding their courts, and parties are to look 
to the writ alone for information on these points. The writ is 
the commission of the justice to hold the court, and after it is 
served, he has no discretion as to the time or place. It will he 
admitted, he could not hold his court at any other place, and no 
distinction can be drawn between the place and the time. 

There must either be some established rule, or every thing 
must be left to discretion. 

If the justice, under any circumstances, can delay his coming 
to the place of trial, for four hours, he can delay in all cases, and 
if he can delay four hours, by parity of reasoning, he can delay 
more, and the consequence will be that suitors can know noth- 
ing certain as to the time of trial, and must either wait through 
the day, or be entrapped. 

The opinion of the Court was delivered by 

Williams, Ch. J.— The 6rst question arises on the plea in 
abatement. It is alleged in the plea, that no security was given 
for cost, by way of recognizance. On examination, it is appa- 
rent that such a recognizance was taken by the authority issuing 
the writ, as is required by the 11th Section of the judiciary act, 
the condition of which is undoubtedly intended to secure the 
cost- The judges, who allowed and signed the writ, are not 
authorized, and would not have been justified in taking any 
other recognizance, or a recognizance with any other condition, 
than the one there presented. The statute of 1822 was not 
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^L'iSlI^' intended to apply to writs of audita querela. The object of 
1837 * that statute was, to require of the plaintiff, in the ordinary process 
Brown ty wr,t °f summons, to give security for costs of prosecution, 
sucy. Before that statute, he was not required to give security for cost, 
if he was a freeholder and lived within the State. The inten- 
tion of the statute was, to place the common writs of summons 
on the same ground as writs of attachment, so far as security 
for costs was required. But as, before that statute, no other re- 
cognizance, than the one given in the case before us, was re- 
quired on the issuing of a writ of audita querela, whether the 
same issued as an attachment or a summons, or whether the 
complainant was a freeholder or not, none is required by the 
statute of 1822, before mentioned. 

There is still another and a more important question, in the 
case before us, in relation to the proceedings before the justice 
of the peace, to set aside which, was the object of the audita 
querela. It appears that the suit of Stacy v. Brown, was, by 
the justice, adjourned until the 28th April, 1835, to be heard 
at the office of Mr. Haswell, at 9 o'clock, A. M : — that 
Brown, the defendant in the suit, was present at the place, be- 
tween nine and ten o'clock ; but the justice was not there until 
nearly one o'clock, P. M. 

It is obvious there must be some time, when the parties to a 
suit, before a justice, may consider their attendance dispensed 
with, if no magistrate appears, and no measures are taken to 
proceed with the suit. In New York it is held, that the parties 
are bound to wait a reasonable time, and if there is an unrea- 
sonable delay in the justice to attend, the cause is discontinued. 
Taft v- Grosfent,5 Johns. Rep. 353. McCarty v. McPher- 
son, 11 do. 407. 

This leaves the question too uncertain and precarious. What 
would appear to be a reasonable time to one, might be considered 
differently by others ; and a party to a suit should not be un- 
der the necessity of determining what is a reasonable time, at 
the hazard of having a final judgment rendered against him, on 
an ex parte hearing, if he judges incorrectly. It is also obvious, 
that it would be inconvenient and onerous to parties and wit- 
nesses, and contrary to all the provisions of the law in similar 
cases, to require an attendance during the whole of the day. A 
definite time is fixed by the statute, in which an entry must be 
made, a default or appeal taken, and within which a justice may 
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and in analogy to this, the county court pro- ^J^*" 1 ' 
bably fixed upon the period of two hours as the time, within "£"• ' 
which, the justice should attend, when a cause has been con- 
tinued. Whether the county court, was correct, in fixing upon 
the period of two hours, as the time, within which the justice 
should appear and call up the suit, it is not required of us to 
decide, as the justice was absent during the whole of the half 
day, to which the suit was continued, and more than two hours 
from the hour appointed. In our law, in relation to justice 
. courts, the period of half a day is recognized. Fees for atten- 
dance of witnesses *and parties for half a day are established, 
and no more than the fees for half a day's attendance is allow-' 
ed, when the judgment is rendered by default. We are all of 
opinion, that the absence and neglect of the justice to attend 
and call the suit, during the whole of the half day, operated as 
a discontinuance of the suit, and the judgment, rendered by hjm, 
was iiTegular. In this cause, the time fixed was in the fore- 
noon, and there is no difficulty in determining the limit of the 
half day. Whether the parties, when the hour, to which a 
cause is adjourned, is in the afternoon, would be bound to attend 
until 12 o'clock, at night, or whether the afternoon would be 
considered as determining at six o'clock, which is the latest pe- 
riod at which a justice court may be appointed to be holden, 
(Stat. 1803, sect. 5, p. 136,) may admit of some doubt. In 
this case, however, from the facts, as found and established, there 
is no doubt the judgment of the County Court was not errone- 
ous, and it is therefore affirmed. 
Vol. ix. 16 
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^jjJSJj?' George A. Allen v. A, W. Butler, H. L. Peaslee, 
l837 ' David Tyler, and Joseph Sinclear. 

In an action by the sheriff, against the receiptor of goods attaehed, the 
latter caunot set up, in defence, a want of the delivery of the goods to 
him, or that no such goods were attached. 

In an action against several joint contractors, if one avails himself of in- 
fancy, as a defence, the plaintiff may proceed to judgment against the 
others, or may enter a nolle prosequi, as to to the Jnfant, and proceed • 
against the others. 

This was an action on a receipt, executed to plaintiff, in his 
official character of sheriff of Chittenden County, for goods and 
merchandise, taken on a writ of attachment, in favor of Emer- 
son & Harvey, against A. W. Butler and H. L. Peaslee, two 
of the defendants. The receipt was also signed by L. G. But- 
ler, who was joined in the suit, and pleaded his infancy, specially. 
The four first defendants pleaded the general issue, with notice. 
The jury returned a verdict against A. W. Butler, Tyler, 
Peaslee, and Sinclear, and in favor of L. G. Butler, on his spe- 
cial plea. The defendants introduced evidence, tending to 
show, that the agents of Emerson & Harvey turned out to 
the plaintiff, on the aforesaid writs against Butler & Peaslee, a 
store of goods in Essex, as the property of A. W. Butler & 
Peaslee, and that the plaintiff took possession of the goods in 
the store. The receipt in question was executed instead of a 
receipt for the goods actually in the store. The plaintiff made no 
inventory of the goods in the store, but returned an attachment of 
goods specified in the receipt, and gave up the custody of the 
goods. The defendants also offered evidence, tending to show, 
that immediately after the goods were taken, as aforesaid, they 
were, by an agreement of Butler & Peaslee, and the other 
defendants, put into the possession of David Tyler, and that, 
thereupon, the receipt in question was executed to the plain- 
tiff. The defendant offered an attachment iq favor of Boynton 
b Brooks, against the said Butler & Peaslee, which was execu- 
ted in 1833, on the said goods. The attachment was made by 
Bliss, as plaintiff's deputy, but when Boynton & Brooks obtain- 
ed their judgment, the execution was put into the plaintiffs 
bands, who sold some portion of the same goods on the execu- 
tion, that were taken on the attachment in favor of Emerson & 
Harvey. This evidence was objected to by the plaintiff, and 
rejected by the court. The defendants also introduced evidence, 
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tending to prove, that a portion of the goods, turned out to the < jJ2Jj!j^ f 
plaintiff by the agents of Emerson & Harvey, and of the same de- ' 1837> 
scription of goocb mentioned in the receipt, were subsequently G# A# Allen 
taken out of the possession of Tyler, by the plaintiff, on A . wallet 
Boynton b Brooks' attachment. The defendant insisted, that, *** ^^ 
as the store of goods, formerly owned by Butler b Peaslee, 
were, in point of fact, the goods actually attached by the plain- 
tiff, and as the delivery of these goods to the defendants was 
the consideration of the receipt in question, and as the plain- 
tiff had resumed possession of a part of the goods, he was not 
entitled to recover. They, also, insisted that the receipt was 
null and void, being an agreement to indemnify the sheriff for a 
breach of official duty, and further insisted, that if the receipt 
could be sustained, and the plaintiff was entitled to recover, the 
amount of the goods so taken, on Boynton b Brooks' attach- 
ment, at their cash value when taken, should be deducted from the 
amount of the judgment recovered by Emerson b Harvey, or, at 
least, the value of so much of the goods as are described in the 
receipt. But the court directed tbe jury to return a verdict for the 
whole amount of the judgment in favor of Emerson & Harvey. 
The defendants, A. W. Butler, Peaslee, Tyler, and Sinclear, 
after verdict against them and in favor of L. G. Butler, filed 
their motion in arrest of judgment, on the ground that the con- 
tract was made jointly by them and L. G. Butler, and so al- 
leged by the plaintiff in his declaration, and, as the plaintiff had 
failed in proving a joint contract, he was not entitled to recover 
against any of the defendants. The motion was denied by the 
Court. 

The defendants excepted, and the cause passed to this court. 

J. Maeck,for defendant, contended, I. That the action could 
not be sustained. That all bonds, promises, contracts and agree- 
ments, the tendency and effect of which were, to induce an offi- 
cer to neglect his duty, were void, and he cited Chitty on Cont. 
221-2 1 Lord Raym. 279. 4 Mass. 370. 1 Caines' Rep. 450. 
5 Mass. 385. Do. 541. 2 Vt. Rep. 347, and insisted that the 
contract declared upon was an indemnity to the officer for a 
breach of duty. 

That it was a fraud upon the creditor. By taking the sub- 
stituted receipt, the sheriff could not resume the possession of 
the property, in the event of the receiptors failing. 
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C 5J2£?» H- The defendants ought to have been permitted to show 

18a7 - that the sheriff subsequently took and sold the goods he de- 

g. a. Alien l^red over to them. The delivery of the goods to them was 

a. w?But»er l ' ie s°l e consideration of their contract to plaintiff, and a party 

and other.. cannot recover on a contract, where he has wilfully destroyed 

the consideration of it. To show the evidence admissible, he 

cited 2 Johns. 378. 3 do. 319. 5 do. 67. 8 do. 389. 9 

do. 310. 11 Mass. 27. 1 Johns. Cas. 145. 3 Gaines, 14. 

III. That evidence was admissible, to show the plaintiff had 
subsequently taken and sold a portion of the goods, on the debts 
of other creditors of B. & P. If the receipt had been for the 
goods actually attached, there could have been no question. 5 
Vt. Rep. 263. The plaintiff onght not to be put upon better 
grounds, by taking a random receipt than he would have been by 
taking a real receipt, nor ought the liability of the receiptors to be 
greater. 

IV. The plaintiff is not entitled to judgment on the verdict, 
unless he recovers against all he sets up as parties to the con- 
tract. Though one defendant prevails on a plea of infancy, the 
rule is the same. 5 Esp. Rep. 47. 4 Taunt. 468. 3 Taunt. 
307. 

C. Adam, for plaintiff. — I. The receipt, executed by the 
defendants, is evidence that the property, specified therein, was 
attached by the sheriff and delivered to the defendants. Jexvett 
v. Torry, 11 Mass. Rep. 219. Lyman v. Lyman, ibid. 317. 
Bridge v. fVyman, 14 do. 190. Spencer v. Williams, 2 Vt. 
Rep. 209. Lowry v. Cady, 4 do. 504. 

II. A consequence, resulting from the above proposition is, 
that any and all other property, owned by the original defend- 
ants, is liable to be attached and taken by any other creditor. 

HI. The fact that the stare of goods of the original defen- 
dants was first taken into possession by the sheriff, is of no im- 
portance, as it was immediately abandoned, and, therefore, be- 
came liable to claims of creditors, in the same manner, as if h 
had not been taken into custody. 

IV. The store of goods, and all other property of the orig- 
inal defendants, not mentioned in the receipt, being liable to the 
claims of their creditors, the sheriff was bound to execute the 
subsequent processes, and, therefore, the taking of the goods, on 
the attachment of Boynton & Brooks, was not, in law, a re- 
suming of the property specified in the receipt. 
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,V. There is nothing in the point, that the receipt is to be c ^*"^«» 
considered as an indemnity for a breach of official duty. The 1837 - 
argument defeats itself. It must proceed on the ground, that A11en 
the sheriff is not bound to take a receipt, in any case, and the Botw'et »i. 
consequence would be, tbat a delivery of goods, actually at- 
tached, when the purpose is that they shall remain in the hands 
of the debtor, would be void. 

But this has been too long established to be questioned. So 
long as property is liable to attachment, it is a convenient prac- 
tice to allow it to be receipted, and no evil has resulted from it. 

VI. We might go further, if the case required it, and, con- 
tend that a retaking of the identical property by a second pro- 
cess does not release the previous receiptors. 

Where property is attached and delivered to a bailiff, it would 
not be liable to the claims of creditors, for the simple reason, 
that it is not in the possession of the defendant, but of the sheriff, 
tbat is, if attached, it must be subject to the first attachment. 
But the legal effect of ordinary receipts is that of a replevin. It 
remains in the possession of the defendant, and (hose, who join 
in the receipt, are mere sureties, and not bailiffs of the sheriff. 

Whenever the goods are liable to the claims of creditors, the 
sheriff must take them at his peril, if directed. If they could 
be taken by a constable, the sheriff would be liable on his re- 
fusal. When the sheriff delivers goods to a bailiff, he does not 
part with the possession, and of course, can retake the 
goods at pleasure, either with or without the process, but when 
be parts with the possession, and the goods get back into the 
hands of the original defendants, whether by a replevin, or on 
a receipt, they are liable to the claims of creditors, the same as 
if they had not been attached. 

VII. The judgment in favor of Lorin G. Butler, on his plea 
of infancy, is no ground of defence for the other defendants. 

Infancy is a personal privilege, of which none but the infant 
can take advantage. One defendant cannot plead the personal 
privilege of a co-defendant in bar. A discharge of one defen- 
dant, under the insolvent debtors' act, will not discbarge the 
other. Nadin v. Batiie, et al. 4 East. 147. In NoJce $» CAu- 
wetf v. bighctm, 1 Wilson, 89, it was said the discbarge of one 
bankrupt is a personal privilege — it did not go to the action, 
and therefore did not aid the other defendant. The same doct- 
rine was held in Tooker v. Bennett, 3 Caines' Rep. 4. 
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C j j"™^' This precise question is well settled in the State of New York. 

1837. y an Bramer v. Cooper, 2 Johns. Rep. 279. Hartness v. 

Allen Thompson, 5 Johns, do. 160. 
Butie*'et at. ^he 8Ult was P ro P er ly brought against all, and if Lorin G. 
Butler bad not pleaded his infancy, judgment might have been 
rendered against him. 

The opinion of the Court was delivered by 
Williams, Ch. J. — It has been settled by repeated adjudi- 
cations in this state, that, in an action by the sheriff against the 
receiptor of goods, returned as attached, the latter cannot, in de- 
fence, allege the want of a delivery of the goods to him, or that 
no such goods were attached. He is precluded from such de- 
fence, by the acknowledgment in the receipt. However strong 
may be the objections against the propriety of the proceeding, 
on the part of an officer, who returns an attachment of goods, 
of which he never took the possession, or which never had any 
existence, yet the persons, who acknowledge in writing the 
receipt of the goods, described as legally attached, are. not per- 
mitted to deny the actual receipt, orcontest the validity of the 
attachment. This disposes of the first question presented, as also 
of the question in relation to the admissibility of the parol evi- 
dence offered. The evidence, if admitted, could not avail the 
defendants. 

It did not tend to shew any failure of consideration, or to 
bring the case within the principles established by the court, in 
the case of Beach v. Abbott et al. 4 Vt. Rep. 605. The 
plaintiff, by the attachment, made at the suit of Boynton fy 
Brooks v. Butler fy Peaslee y did not resume the possession 
of goods by him formerly attached and delivered to the defen- 
dants in this suit, and if any goods were delivered to the pre- 
sent defendants, they were delivered by Butler & Peaslee. 
The consideration, which passed between the plaintiff and de- 
fendants, for the receipt, was the liability of the plaintiff to 
Emerson and Harvey, the creditors in the first attachment. 

The remaining question has never, to our knowledge, been 
directly decided in this State. It appears that the suit was in- 
stituted against five defendants; — that they severed in their 
pleas ; one of them, viz. Lorin 6. Butler, having pleaded in- 
fancy. Upon this plea, a verdict was rendered in his favor, and 
against the other defendants, upon their plea ; and the question 
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is, whether the plaintiff can take judgment against the other de- cMtteodw, 
fendants. It might be of no importance, in this case, to discuss l837 - 
the question, whetner the contract of an infant is void, or only AUt0 
voidable ; although it would seem, that the case of Gibbs v. Ba uer'et »l 
Merrill, 3 Taunt. 307, can only be supported on the ground 
that such a contract is -voidable. The cases in England have 
established, that where an adult and an infant join in a contract, 
a suit must be brought against the adult alone ; and if he pleads 
in abatement, that the infant was a party to the contract, and 
not joined, the plaintiff may reply, that the other contractor was 
an infant. Burgess v. Merrill, 4 Taunt. 468. If they are 
joined, and insist on the infancy of one of the defendants, the 
plaintiff cannot avoid the consequence by entering a nolle pro- 
sequi, as to the infant. A different rule prevails, where one of 
the joint contractors becomes a bankrupt. 1 Wilson, 89. Chitty 
has laid down the rule, that where one of the defendants is dis- 
charged from liability, by matter subsequent to the making of 
the contract, the plaintiff may recover against the other defen- 
dants, and enter a nolle prosequi as to him who pleads the dis- 
charge. 1 Chitty, 32, 33. In the notes to 1 Saunders, 207, a. 
it is said that, if in such actions the defendants sever in their 
pleas, as where one pleads some plea, which goes to his personal 
discharge, and not to the action of the writ, the plaintiff may 
enter a nolle prosequi as to him, and proceed against the others. 
Whether there is any such Qualification to the rule " that the 
plea must be one, going exclusively in personal discharge, and 
not to the merits, has been questioned by Justice Story, in 
the case of Miner v. Mechanics 9 Bank of Alexandria, 1 Pe- 
ters, 76. 

In England, when one of the joint contractors is discharged 
by his certificate of bankruptcy, they must all be sued, or the 
defendant may plead the nonjoinder in abatement. The plain- 
tiff is not at liberty to anticipate, in the first instance, what may 
ultimately, perhaps, be a discharge. Bovill v. Wood, 2 Maule 
and Selwyn's Rep. 23. 

There seems to be no good reason why the same principle 
should not apply in the case of infancy. The plaintiff should 
not be bound to anticipate, not only that one of his joint con- 
tractors may prove to be an infant, but that be will avail him- 
self of that defence. It would be extremely inconvenient, in a 
doubtful case as to the age oi one of the parties to an instru- 
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chhumden. merit, that the plaintiff should incur the risk of being able to 
lea?. ' prove the age, at the hazard of being turned over to a new ac- 
Aiien t; ODv Under our attachment system, something more than a bill 
Boiler «t ai. of cost frequently is lost, by abandoning one suit for another. 

But, whatever may be the rule in England, in this country a 
rule, better calculated to answer the ends of justice, has been 
adopted. In Hartness v. Thompson, 1 Johns. Rep. 160, it 
was held, that in a suit against three, on a joint contract, where 
the defendants jointly pleaded nan assumpsit, and gave in evi- 
dence the infancy of one of the defendants, the jury may find a 
verdict for the infant defendant, and against the others ; or the 
plaintiff may enter a nolle prosequi as to the infant, and proceed 
as to the others. A similar decision has been made in Massa- 
chusetts. In the case of Miner v. Mechanics 9 Batik of Al- 
exandria, before alluded to, it was decided by the Supreme 
Court of the United States, in an action against several defen- 
dants, on a joint and several bond, who severed in their pleas, 
that the plaintiff might enter a nolle prosequi as to one, and take 
judgipent against the rest. The principle, involved in the case, 
was fully investigated by the learned Judge, who delivered the 
opinion of the court, and Judge Johnson, who dissented from 
the opinion of the court, admitted, that, in a case similar to the 
one under consideration, the plaintiff might proceed against the 
adults. His language is, " if this plaintiff ever had a right to 
" proceed against these four defendants, in originating the suit, 
" I should have felt no doubt. That is the case in trespass ; 
" that is the case where one defendant is bankrupt, or an infant, 
" or pleads ne ungues executor." 

From our examination upon this subject, we are disposed to 
adopt the rule, which has been adopted in other countries, and 
to decide, that this action was correctly brought against all the 
persons named in the receipt, although it might have been com- 
menced against the adults alone ; — that one of the joint con- 
tractors having availed himself of his infancy, in a separate plea, 
which has been found in his favor, the plaintiff may take judg- 
ment against the other defendants. 

The judgment oi the County Court is, therefore, affirmed. 
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Mart Sisco v. Lath hop Harmon, FraakHn, 

January, 



A prosecution, under the statute, may be sustained by the overseer of the. 
poor, against the putative father of a bastard child, in the name of the 
mother, though said mother, after the birth of said child, was married, 
and at the time of the prosecution, was a feme covert, her husband join* 
ing in said prosecution, by joining with her in the written request and 
prayer for the warrant. 

In prosecutions for bastardy, the practical construction of the statute has 
been to permit copies of tho proceedings, before the magistrate, to be 
used in the county court. And this seems to be the proper course. But 
this court, as a court of error, has nothing to do with this question, as it 
u purely a matter of practice, to be regulated by the county court, by its 
own rules. 

This was a prosecution for bastardy. The complaint was as 
follows : 

" To Joel Barber, jun., one of the justices of the peace, with- 
11 in and for the county of Franklin, comes Mary Sisco, now 
" wife of Erin Sisco of Fairfield, in said county, late Mary 
"Bickford, and, on oath, and in writing, complains, informs, and 
"gives said justice to understand, that on or about the first day 
"of September, 1834, at Fairfield aforesaid, one Lathrop Har- 
"roon, then of Sheldon, in the county of Franklin, and now of 
"Windsor, in the county of Windsor, did beget a child upon the 
"body of the said Mary Sisco, then Mary Bickford, and a 
"single woman, which said child was, on the 28th day of 
" May, 1835, and before the inter-marriage of the said Mary, 
Vol. ix. 17 
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j£ nk,tn » " with the said Erin Sisco, born a bastard, and that said child is 
1837. u now living, and the said Lathrop Harmon is the father of said 
^~ "child. Whereupon, she prays that warrant issue." &c. 
Harmon. Signed and sworn to. 

Immediately following the complaint was the following : 

" Franklin County, Fairfield, Sept. 16, 1835. 

The undersigned; Erin Sisco, hereby represents to the said 
Joel Barber, jr., justice of the peace, that on the 27th day of 
June, 1 835, he was duly and legally joined in marriage to the 
aforesaid Mary Bickford, and that she is now his lawful wife, 
and that he unites with her in the prayer that a warrant, in due 
form of law, go forth against the said Lathrop Harmon, to bring 
him before said justice, to answer to the foregoing complaint.' 1 
(Signed.) " ERIN SISCO." 

Then follows a warrant in common form, and a certificate of the 
overseer of the poor of Fairfield, stating that he, considering the 
town likely to become chargeable with the maintenance of said 
child, had commenced and should control the prosecution, &c« 
Then follows the justice's record, showing that said Lathrop 
was brought before him, on said warrant, and gave bond, by way 
of recognizance, to said Mary Sisco, for his appearance before 
the county court. AH this is then certified by the justice, to be 
a true copy of the complaint, warrant, and other proceedings. 

Before the county court, the defendant filed the following 
motion. " And now the said Lathrop comes and moves this 
honorable court, that this suit, and the proceedings therein, be 
dismissed, quashed, and held for nought, and he may have his 
cost adjudged to him, for the causes following, and for other 
causes, apparent on the proceedings in said suit. 

I. For that said Joel Barber, jr., has certified copies of cer- 
tain proceedings, had before him, as a magistrate, which copies 
cannot be the ground of proceedings against said defendant, in 
this court. 

II. For that it appears by the complaint, in this case, that 
Mary Sisco, complainant, was a married woman-, at the time she 
made the complaint, and the husband, is not joined in the prose- 
cution. 

III. That the the recognizance was taken to Mary Sisco. 

IV. That the whole proceedings are anomalous, irregular and 
contrary to law. 

The county court, thereupon, adjudged that the proceeding 
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be quashed, to which the plaintiff excepted, and the case 
passed to the Supreme Court. 

Smith fy Aldis for the plaintiff. 

I. The statute makes no provision, whether the original pro- 
ceedings, or a certified copy, be sent up by the magistrate, .and 
no good reason can be urged, why the original proceedings 
should have been returned to the county court, in this case, more 
than in civil cases, where an appeal is taken, or in criminal cases, 
where the respondent is bound, by way of recognizance, to ap- 
pear before the county court, to answer to the charge made 
against him, before the magistrate. The 6 sec. of an act, es- 
tablishing permanent salaries, fee, Statute, 304, makes it 
the duty of every justice "of the peace, to make correct, true, 
and lawful records, of all judgments by him rendered, and oth- 
er official business by him done, required by law to be recorded, 
&c. Certified copies, then, of the proceedings, and not the ori- 
ginals, is what the law requires to be sent up from the magistrate, 
to the county court* 

VL In the case under consideration, the woman was single at 
the time the child was born, and could not, by an after marriage, 
defeat the town of their rights to prosecute in her name* A 
town, chargeable or likely to become chargeable, with the sup- 
port of a bastard child, is authorized and empowered to prose- 
cute in the name of the mother, and no compromise is valid, 
made between the mother and fatlier, without the consent of 
the overseers. No act of the mother, whether it be a discharge 
to the father, or marrying any other man, can defeat the town of 
their rights against the father of the child. The legislature did 
not intend that a marriage of the mother, after the delivery, 
should be a discharge of the person, who is charged as the pu- 
tative father. " If the woman die, or be married, before she 
be delivered, this will operate as a discharge. 

III. The husband cannot, from the nature of the case, be a 
party to this prosecution. 

The facts, which the statute requires to be set forth in the 
complaint, and sworn to, are such as no one but the mother can 
know or swear to. There is no one act, which the law requires 
to be done, in getting up the proceeding, or in prosecuting it, 
that can be done by any one but the mother. 

All that the husband could do, has heen done in the case. 
He has united with his wife in the prayer that a warrant be 
granted. 



Funklia, 

Junuary, 

1&J7. 

Sisco 

v. 

Harmon. 



Harmon* 
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JE*"?* IV. If the recognizance could not be taken to the complain- 
1837 ant in this case, it certainly could not be taken to any one. The 
"statute requires the recognizance to be taken to the said woman. 

Smalley fy Adams, for the defendant. 

I. The first objection to the proceedings is founded on a 
construction of the 1st section of the act, as to the duty of the 
magistrate. His duty, under this section, is merely ministerial 
to issue his warrant, and take the recognizance required, and 
send it to the court. Unless he is required by law to keep a 
record of his proceedings, he is not empowered to make a copy 
of them evidence, for any purpose. 

The warrant and whole proceedings are void, for want of the 
preliminary requisites, giving the magistrate jurisdiction. 

The action, being founded on a special statute, and not on 
general principles, is not to be favored, and cannot be sanctioned, 
unless the prosecutrix brings herself clearly within the act. 

By the act, the proceedings must be on the oath of a single 
woman ; and all the provisions of the act are manifestly intend- 
ed for a single woman. The court will not give a forced con- 
struction to the act,and undertake to afford relief on any other 
terms or conditions, than such as are provided by it. 

The words of the act are clear, that the warrant is to issue on 
the charge in writing of a single woman ; and it would be quite 
as consistent with the letter of the act, for a magistrate to issue 
a warrant, on the application of an executor or administrator of 
the mother of an illegitimate child, as upon the application of 
her husband. 

This question was virtually determined against the plaintiff, 
in the case of Gaffery v. Austin, 8 Vt. Rep. 70. For if the act 
is to be extended, to give a remedy for cases of bastardy, not 
included in the terms of the act, there would seem to be no good 
reason for refusing relief in the case of one born during cover- 
ture. 

In England, the proceeding is a criminal prosecution, for the 
punishment of the offender, and the relief of the parish. Rex 
v. Taylor, 3 Bur. Rep. 1679. Hill v. Wells, 6 Pick. Rep. 
104. And the cases in their courts are grounded on this prin- 
ciple, that the object of their statutes is to punish the crime of in- 
continence, and relieve the parish from its consequences. Hence 
the words of the act of 18th Eliz. " born out of lawful matri- 
mony" have received a liberal construction, and have been held 
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Co embrace all children, that can be shown not entitled to the 
lights of legitimacy. 

III. Admitting that a married woman can prosecute a suit" 
on this statute, still she must prosecute in the name of her hus- 
band. 

IV. If Sisco and his wife have a cause of action, for his wife's 
illegitimate children, the suit is under his control. 

As the husband takes the wife with all incumbrances, he cer- 
tainly ought have the benefit of the prosecution of all'rights se- 
cured to her. 

V. The recognizance is void, having been taken to Mary 
Sisco. 

The opinion of the Court was delivered by 

Collambr, J. The first ground of objection to this proceed- 
ing, b, that copies of the proceedings before the magistrate, were 
used in the county court, instead of the original papers. The prac- 
tical construction of the statute has been, to use copies. And per- 
haps this is the proper course, as the recognizance, taken before 
the justice, is matter of record, and the original should remain 
with him. But with this question, this court, as a court of er- 
ror, have nothing to do. It is a matter of practice, to be regu- 
lated by the county court, by its own rules. There may be 
many cases, where the county court may receive copies, as sub- 
stitutes for originals, such as where the originals are destroyed or 
lost, and many others. Now to show that that court committed 
an error, the exceptions must show that no such state of circum- 
stances existed, or this court will, in this case, as in all others, 
presume all was correctly done, until the contrary appears. For 
any thing, which appears in this case, the county court committed 
no error, in law, in receiving and acting upon copies, even if the 
law ordinarily required the original papers in such a case. 

The main question, however, arises from the fact, that Mary 
Sisco was a married woman, when this prosecution was institu- 
ted. In the case of Oaffery v. Austin, decided in this court 
on the last winter circuit, the woman was married when the 
child was begotten, and the prosecution was by her alone, the 
overseers having no part in it. It was insisted that such an ac- 
tion could be sustained, if nan access of the husband could be 
shown, because this could be done in England, under their stat- 
ute. This the court overruled, for many reasons, and among 
those, which operated upon my mind, were these. In England, 
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Franklin, ^ e proceeding is for the punishment of incontinence, and the 
J837 - security of the parish. In this State, and under our statute, it 
"is, in the first instance, in the name and behalf of the woman, to 
aid her in the support of the child. There the prosecution is in 
the name of the king, and the order is made on both the father 
and mother, as a criminal proceeding. Here it is entirely diffe- 
rent ; no proceeding can be had against the mother. There the 
woman, in testifying to her adultery, subjects* herself to no civil 
penalties. Here, adultery is a deeply criminal offence- To 
sustain such a prosecution by a married woman, even with 
her husband, would open the door for such prosecutions, to com- 
pel contribution for the support of all children, begotten and 
born in lawful wedlock ; and that, too, in behalf of parents, bound 
by law for their support. To sustain it, in her behalf alone, 
without the joinder of her husband, if the judgment was 
against her, would subject her to imprisonment far costs, in 
violation of the marital rights of the husband. 

This is entirely a different case. It is not a *uit by the wo- 
man alone. It is not to bastardize a child, begotten or born in 
lawful wedlock. It does not require the woman to criminate 
herself, on oath, to sustain it, nor can any judgment or order, 
which may be made in it, be for the relief of the husband, as 
he is not, by law, bound to maintain this child of his wife. 4 T. 
R. 118. It is obvious then, that this is entirely a different case, 
and clear of all the great difficulties and objections in the 
other case. 

It is, however, insisted that the statute is entirely confined to 
the case of a single woman, and that she must not only be such 
when the child was begotten and born, but at the time of the 
prosecution. . 

The object and purpose of this act are very obvious. It is to 
compel contribution from the putative father of a bastard child, 
that is, one begotten and born out of lawful wedlock, (1 Bit, 
Com. 454,) in aid of the mother or the town, which is bound to 
its support. Such a construction should be put on the statute as 
will effect this object, if this can be done without violence to its 
expressions, and so far as will not compromit legal principles, 
or put in jeopardy other great legal rights. The statute provides 
" That when any single woman shall be delivered of any bas- 
" tard child, or shall declare herself to be with child, and that 
" such child is likely to be born a bastard ; and shall, in either 
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"case, charge any person, in writing, and on oath, with having Jj*"^ 
"gotten her with child, and being the father of said child," be. 1837 > 
Now to what does the term, single woman, apply ? To what, " 
point of time does it refer, in these proceedings ? There are 
two states of circumstances here mentioned, in either of which the 
proceeding may be taken, to wit, a single woman must have 
been delivered of a bastard child, or a single woman must, on 
oath, declare herself to be with child. In the nature of the thing, 
then, if proceedings are taken, that is, if the complaint and oath 
are made in the latter case, she must not only have been a single 
woman, when the child was begotten, but must be still a single 
woman, when .she makes the oath and complaint ; and this 
should appear. But in the former case, if a single woman has 
been delivered of a bastard child, there is nothing which requires 
that she should remain such, when the oath is made, and the 
proceeding is taken. Such was this case. 

A further objection is made, that this complaint is by the 
woman only ; that her husband is not joined. This is entirely 
a civil proceeding, and if the prosecutrix is an infant, she must 
sue by guardian or prochein amy. Hinman v. Taylor, 2 Conn. 
Rep. 357. 

By our statute, the prosecution is given to the mother, in the 
first instance. The overseers of the poor have the right to in- 
stitute the suit and prosecute it, or to take the control of one, by 
her commenced, but, still, it must be prosecuted in the name of 
the woman. Such is the only form of proceeding, recognized by 
the statute. This was a prosecution by the overseer of the 
poor, and the husband did join, so far as the form of proceeding, 
recognized by the statute, would permit. To require more 
would practically defeat the object of the statute, in giving se- 
curity to the town. 

By the 4th Sec. the statute provides, that, if the woman mar- 
ry before delivery, it ends the prosecution. This clearly im- 
plies, that a marriage afterwards, as in this case, will not have 
that effect. If a marriage is entered into before delivery, the 
chDd will be born in lawful wedlock, and in law, is not a bas- 
tard, and the husband is bound to its supporrt. But if the child 
is born before marriage, as in this case, it is a bastard, and the 
town, and not the husband, is bound for its support. In such 
case, the town is entitled to the aid from the putative father, 
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lUXEf, which the statute gives, and of this right it cannot be defeated 

1837 ' by the marriage of the woman. 

qimoo Judgment Reversed. 

uJLa. Cause remanded to the County Court. 

Royce, J. Dissenting. 



j™* lln » Oel Anderson v. Norman Davis. 



1837. 



_ 1. A promise to pay the debt of a third person is a collateral promise, 
and within the statute of frauds, and must be proved in writing, if the 
original debtor still remains liable for the debt; but if, by the terms of 
the contract, the original debtor is discharged, and it remains no longer a 

'*' debt against him, it is an independent contract, and not within the 
statute. 

2. In such case the original debtor is not a competent witness for the 
plaintiff. 

This was an action on book, which, after judgment to account, 
was referred to an auditor, by the County Court. By the au- 
ditor's report, it appeared that the defendant contracted with 
one Lamb, to erect a certain building, at a certain price. After- 
wards, Lamb engaged the plaintiff, as his partner, of which the 
defendant had no notice. Lamb and the plaintiff worked on 
the building, for a time, when Lamb was taken sick, and the 
work ceased. The plaintiff then called on the defendant, who 
promised to pay him for the work, by him already done, and 
the days work he should afterwards do. The plaintiff's ac- 
count includes both. On the hearing, before the auditor, the 
plaintiff, to prove his case, and the defendant's undertaking, in- 
troduced the said Lamb, as a witness, to which the defendant 
objected, but he* was admitted by the auditor, and testified. 
The County Court accepted the auditor's report, though ex- 
cepted to, and rendered judgment for the plaintiff, for his whole 
account — to which the defendant excepted, and the cause pass- 
ed to the Supreme Court. 

The opinion of the Court was delivered by 

Collamer, J. — The first question, arising on this report, is 
this ; can an action be supported by the plaintiff for bis labor, 
done before the defendant's promise, except by proving that 
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promise in writing, and by an action of special assumpsit there- ^Jjjjjj*' 
on ? In the case of Harrington v. Rich, 6 Vt. Rep. 666, the ***7- ' 
Judge, in delivering the opinion, remarks, that it has not been " 
settled under our statute, as it has in England, that, if in taking 
the new promise the original debt becomes discharged, the prom- 
ise is not within the statute of frauds. That is now the ques- 
tion. There was no original privity between these parties. The 
defendant employed Lamb, and Lamb employed the plaintiff. 
To Lamb alone could the plaintiff look for his labor, up to the 
time of the defendant's promise to the plaintiff. There k no 
pretence that the promise was in writing, and, if it is within the 
statute of frauds, the plaintiff cannot recover. If the defendant 
became holden to the plaintiff for this claim against Lamb, as 
collateral to Lamb, and the claim still remained against Lamb, 
it was within the statute. But if the defendant was to assume 
the debt, and he, alone, to be holden, and Lamb to be dis- 
charged, then the contract was not collateral, but independent, 
and not within the statute, and required no note in writing nor 
special action therefor. This is fully settled in England, Good- 
man ct al. v. Chase, 1 B. & A. 297, and in the State of New 
York, {Kent, C J. In Leonard v. Vredenburgh, 8 Johns. Rep. 
29,) upon statutes, of which ours is a transcript, and no reason 
is seen why ours should not receive the same construction. The 
report is not so clear on the point, whether Lamb was to be fur- 
ther holden, as could be desired ; but assuming that the contract 
was, that the plaintiff was to have no further claim on Lamb, 
and that this was what constituted the consideration for the de- 
fendant's promise,together with the plaintiff's continuing his work, 
this brings us to another point in the case. 

On the trial, the plaintiff proved his case, in whole or in part, 
including this contract between the parties, by the testimony of 
this same Lamb, though objected to by the defendant. It has 
already been shown, that the plaintiff, in proving his case, must 
show, in effect, that the defendant assumed this claim against 
Lamb, on whom the plaintiff was to have no further claim. 
This would entirely release Lamb, as he would thereby be clear 
from the plaintiff. Lamb had no claim on the defendant, as he 
never completed the building, and the defendant, even if he 
paid the plaintiff, would have no claim on Lamb,as the latter never 
requested such payment. This was a result, which Lamb was 
directly interested to produce, and which a recovery by the 
Vol. ix. 18 
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JSJSj; plaintiff would produce. Lamb was, therefore, not a corope* 

1837 - ' tent witness, for the plaintiff. Judgment Reversed. 

AndMW0 Report Recommitted. 

1*!^ Smalley tf Adams, for Plaintiff. 

__— f or the defendant. 



Ashbel Smith v. Pollt Benson. 



Franklin, Ont tenant in common cannot convey a part of his interest in the estate, 
Ja mn* 9 ^ metes and bounds, without the consent of the co-tenant. 

The levy of an execution, upon apart of the interest of one tenant in com* 

mon, should be upon an aliquot portion of the tenant's entire interest, and 
if not so made, but upon the tenant's entire interest in a portion of the 
estate, described by tho metes and bounds, it is void. 

Damages in ejectment can never be recovered, unless the land, or some 
portion of it, is recovered. 

This was ejectment for lands in Highgate. The plaintiff's 
title was derived by virtue of the levy of an execution in bis 
favor against Abijah Benson, on the interest of said Abijab, in 
the land in controversy, as tenant in common with the defen- 
dant. It was admitted that the defendant and said Abijah were 
tenants in common of a tract of land, of which this now in dis- 
pute was part, and that it was set off by plaintiff, on his execu- 
tion, and described by metes and bounds. The question to be 
determined is the sufficiency of such a levy. It was admitted 
that defendant bad always refused to recognize plaintiff as ten- 
ant, in common, of any portion of the land, and, against his will, 
had taken the profits of the whole estate. 

The County Court held the levy void. 

Smith fy Aldis, fy O. Stevens, far plaintiff. 

1. The levy is good against Abijah Benson and those claim- 
ing under him. Varnum v. Abbott and others, 12 Mass. Rep. 
474. 

2. If the levy is good against Abijah Benson, and all his 
right and title to the land in question passed to the plaintiff, and, 
along with it, the right, that Abijah had to the possession and 
occupancy of the land, as co-tenant with Polly Benson, the de» 



OF THE STATE OF VERMONT. 139 

fendant, then it would follow, that, if Polly Benson should refuse *™^!°> 
to let the plaintiff occupy the land in question, in common with 1837 - 
her, and claim, as in this case, to hold the premises adversely to Smilh 
the plaintiff and to his title, it would amount to an ouster, and p o u y , B 0n9OB 
the plaintiff could maintain his action. 

Abijah Benson, before the levy, had as good a right to occupy 
the land in question as his co-tenant, the defendant, and the 
plaintiff has now the same right. Abijah Benson could not, be- 
fore the levy, nor can the plaintiff, now, exercise any right to the 
land, or do any act inconsistent with the rights of Polly Bgpon. 
Still he is entitled to his proportion of the rents and profits. 
Barilet v, Harlow, 12 Mass. Rep. 354. 

A possession by the plaintiff, in subserviency to the rights of 
Polly Benson, is consistent with the very natore of the estate 
claimed by the parties, and the levy would only be rendered in- 
operative, as against Polly Benson, when a division should take 
place and the land be set to her. Galusha v. Sinclear, 3 Vt. 
Rep. 399. 

Again. The right to occupy in common with the defendant 
must be either in Abijah Benson or the plaintiff, who holds by 
virtue of the levy. It is clear, that Abijah Benson has no right 
to occupy the land, neither can he petition for a partition. All 
his right and interest in the land is gone. 

Now, if the plaintiff has neither the right to possess in com- 
mon with the defendant, or to petition for partition, then it may 
be asked, who has this right ? Or is it true that the right, which 
Abijah Benson had in the land, has, in consequence of the levy, 
become extinct, so that it never can be enforced, either by him* 
self or those, who claim under him, as against his co-tenant ? 

It may be said that, although Polly Benson is accountable to 
the plaintiff for the rents and profits, still this action cannot be 
maintained. This is not true, for the plaintiff would be re- 
quired to show the same title, in order to maintain an action of 
account, as be would to maintain ejectment. The right to oc- 
cupy, by one co-tenant, is the very ground oh which the other is 
liable to account for rents and profits. 

8. S. Brovm,for defendant. 

The' levying creditor could not set off a part of the tract, by 
metes and bounds, but should have taken such an undivided part 
of the whole, as his execution bore to the value of the whole 
tnct. 1 Swift's Dig. 155. 
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w£™/ This ty a ^ r construction of the statute is the proper mode 
i837 -' of levying. Vt. Stat. 212. Sec. 7. 

Btoith This construction has been given to the statute in Massa- 
Fon7 ^ eoaoa chusetts, which is the same as ours. Bartlet v. Harlow, 12 
Mass. Rep. 348. 

A joint tenant cannot convey his interest in a part of the land, 
by metes and bounds, as it would amount to a severance, but 
roust convey such a proportion or undivided share of the whole. 
And this principle, if correct, decides the present question. Por- 
ter v. Hilly 9 Mass. Rep. 34. 

The mode of levying on property in common is well settled 
in Massachusetts and Connecticut, and such a levy, as the one 
in question, would be void in those States, and the levying 
creditor could not sustain a petition for a partition. Baldwin v. 
Whitney, 13 Mass. Rep. 57. Nay v. Drake, 9 Pick. Rep. 
35. 1 Swift's Dig. 155. Starr v. Leavitt, 2 Connecticut Rep. 
245. 

And, in accordance with the cases, above cited, is that of 
Galusha v. Sinclear, 3 Vt. Rep. 394. 

The opinion of the Court was delivered by 

Redfield, J. — This question has never been directly before 
this court for adjudication till now. In the case of Galusha v. 
Sinclear, 3 Vt. R. 394, an opinion is expressed, arguendo, that 
such a levy, as the present, would not be valid. This opinion of 
the late Chief justice has, to a considerable extent, gained the 
confidence of the professions being founded in sound reason. 

When the levy of an execution or deed of conveyance is ex- 
tended over the entire interest of the tenant, no question ever 
arises. Most of the conveyances by tenants in common, found 
in the books, are of this character. 1 find no authority, at com- 
mon law, for a conveyance by one tenant in common, of a por- 
tion of his interest in the common estate, by metes and bounds. 
The intimations referred to by Jackson, Judge, in his opinion, in 
the case of Bartlet v. Harlow , 12 Mass. 348, as found in 
Coke and Coke Littleton, and Viner's abridgment, are wholly 
unsatisfactory. If any such mode of conveyance was ever at- 
tempted at common law, no case has come up for judgment, in- 
volving that question. It is laid down by all the early writers 
upon this subject, that one tenant in common, or joint tenant 
can do no act prejudicial to the common estate. Hence, it has 
been inferred, he could not convey a portion by metes and 
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bounds. And in Massachusetts and Connecticut, the doctrine is f ««*H"» 

7 January, 

well settled, that such conveyance is void. Porter v. Hilly 9 1837 - 
Mass. 34. Mitchel v. Johnson, 4 Conn. Rep. 495. Giswold v. 
Johnson, 1 do 363. In both those States, too, a levy of execu- 
tion, in the same manner, is held void. Starr v. Leavitt, 
and Henman v. Leavenworth, 2 Conn. Rep. 243 and note, 
and . Barilet v. Harlow, ubisup. We are inclined to adopt the 
doctrine of these cases. 

We know that (he argument ab inconvenienti is one not 
very difficult to be had, in a science composed of difficulties and 
doubts, and, therefore, not an argument of much weight 
in most cases. But in the present instance, it does seem 
not a little perplexing to resist its force. If one tenant in com- 
mon is to be permitted to convey his portion of the estate, by 
separate parcels, to more than one, he may to any number. 
And if these conveyances are valid, the co-tenant is bound to 
make partition with each of these separate grantees, and an es- 
tate, which originally was valuable, with the right to compel par- 
tition with one only, becomes wholly worthless, from the obliga- 
tion to submit to perpetual sub-division. 

Before the statutes of Henry VIII, and William III, tenants 
could not be compelled to make partition of their lands. The 
mode of conveyance then, while the estate must still be held in 
common, unless all the proprietors consented to partition, was 
not very important. But after the compulsory partition, provi- 
ded by these statutes, which exists with us also, it became al- 
most indispensable to the rights of co-tenants, that they should 
not be compelled to submit to repeated sub-divisions of the en- 
tire estate. Under this process, the separate parcels might not 
be adjoining each other, and thus be rendered more or less 
useless, under different circumstances. It is not necessary to 
state extreme cases. Almost no case can be supposed, that will 
not expose the co-tenant to injustice, which will be prevented by 
requiring the conveyance to be of an aliquot portion of the en- 
tire interest. The arguments, which have been named, apply 
with still greater force to the case of a levy of execution. This 
is a conveyance by operation of law, and should not be allowed, 
except where the estate might be so conveyed by the debtor. 
It is a conveyance in invitum, and it will, therefore, be still more 
unreasonable to subject the co-tenant to the caprices of fifty 
creditors, than of his co-tenant, whom he may be said, in some 
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Fmnkim, sense, to have selected. If this mode of conveyance is allowed, 
l837 - ' it will put it in the power, net only of the tenant, but of his, 
** lth creditors, very materially to control the partition, not in accord- 
roDjB«i»oB. ance w j|h lne statute, but their own whims. 

It may be true, that this levy will operate as an estoppel 
against the debtor, Abijah Benson, and, had partition been made, 
it might enable the plaintiff to hold so much of the land as fell 
to the share of the debtor. But that case is not now before us. 
The claim to recover rents and profits, in this action, even al- 
though the court should not consider the levy valid, is ill foun- 
ded. In the action of trespass and ejectment, as our action of 
ejectment is sometimes denominated, mesne profits are recover- 
ed only in those cases, when at common law the action of tres- 
pass for mesne profits would lie, i. e. when there had been a 
recovery in ejectment. The recovery of damages, in this action, 
is but an incident of the recovery of the • land. If the plaintiff 
fails to recover the principal, he must of course fail to recover 
the incidents. 

As. we consider the levy insufficient to convey the land, the 
judgment of the Court below is affirmed* 
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AfiCHIBALD McCoLLUM V. I HA HlNCKLEY, and AuRKLIA *££"£ 

Williams, Executors of Jesse Williams, and Lyman lg37 
Williams. 

Debts, not presented to the commissioners on insolvent estates, are barred, 
whether the creditors reside within the State or not. * 

If a creditor of each estate, with surety, refuse to present his claim to the 
commissioners for adjustment, when requested so to do, by the surety, the 
surety will be released from his liability. 

Bat where be applies to a court of Chancery, before the suit is brought, as 
he may do, to be released from bis obligation on such debt, and it appears 
that such estate would not have paid the whole debt, the court will re- 
quire the surety to pay into court, for the benefit of the creditors, the 
deficiency, out of which the surety will be permitted to deduct his costs, 
and the balance, if any, be paid to the creditor. 

If the creditor, by mere negligence fail to present his claim to the commis- 
sioners in time, so that he loses his remedy against the estate, the estate 
being in fact solvent, it would seem, he could not afterwards recover 
of the surety. 

At all events, chancery will not interfere in bis hehalf, to enable him to oh. 
tain a decree against the estate, on the ground of the primary liability of 
the surety, and the ultimate liability of the estate. Such possibility of 
action, in the surety, if it exist, not being one of those trusts, which the 
creditor can compel him to surrender to his use. 

The bill, in this case, alleges in substance, that Jesse Will- 
iams, in bis life time, was indebted to the orator in a consider- 
able surn, for which he executed hia promissory note, and pro- 
cured his son, Lyman Williams, to sign with him, as surety. 
Jesse Williams deceased, his estate was represented insolvent, 
commissioners were appointed, and the orator,residing in the Pro- 
vince of Lower Canada, had no notice, in fact, of the proceedings, 
and did not present his claim. The commission was closed. 
The estate proved sufficent to pay the debts, including the ora- 
tor's, and assets remain in the hands of the Executors, sufficient 
for that purpose. The defendants, the executors, answered, and 
the bill was taken " as confessed," against Lyman Williams. 
The case was heard on bill, answer and traverse, and the 
court considered the facts above alleged, as set forth in the bill, 
as substantially found in the case, and it was considered and de- 
cided accordingly. 

Smalley fy Adams, for orators. 

The surety, Lyman Williams, may either pay the money and 
then bring bis action at law against the executors, to compel a 
payment of the claim, or, without paying the money, he. may 
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J™^' bring his billin this court, and compel the executors to discharge 
J837 - it, before he has been called on for payment. Law Library, 
"^Tl Vol. 135. 
Hinckley. This estate, therefore, being ultimately and indirectly liable 
for the payment of the debt, this court will, on the well estab- 
lished principle of preventing a circuity of action, interfere, and 
compel the payment of the same, directly from the executors 
to the orator. Francis' Maxims, 36. Riddle fy Co. v. Mon- 
de Alle and Jamesson, 2 U. S. Cond. Rep. 268. 

Though the orator's claim upon the estate of Jesse Williams 
is barred at law, yet as the surety libs a lien upon the estate in 
in the hands of the executors, the orator is at liberty to avail 
himself of the surety's lien upon this fund, to compel payment 
of his debts, upon the principle that the creditors shall have the 
benefit of all counter or collateral securities, given by the prin- 
cipal to the surety. Maure v. Harrison, 1 Bridg. 299. Eq. 
Abr. 93. Wright v. Morley, and Morley v. St. Albans, 11 
Ves. 22. 3 Bac. Abr. 701. 1 L. L. 151. 

The rule that the surety shall have the benefit of all the se- 
curities, taken by the creditor, and that the creditor shall have 
the benefit of all the securities taken by the surety, is reciprocal 
See cases above cited. 

John Smith, far dejendants. 

It is a well settled rule in. Chancery, that, incases of ceotraet, 
equity will relieve against forfeitures, introduced by the parties, 
but when created by statute, or when arising from the breach of 
conditions in law, no relief can be given. 2 Swift's Dig. 16. 
1 Ball & Beatty, 47. 373. 

The section of the statute referred to is as binding on this 
court, as it is on a court of law, and a court of equity can no 
more relieve against it, than they can against the statute of limi- 
tations, or the provisions of the statute in relation to usurious 
contracts. The fact, alleged by the orator in his bill, that he 
resided in the province of Canada, was ignorant of the laws of 
this State, and had no notice of the sitting of the commission- 
ers, if true, could not operate to exempt him from the pro- 
visions of . the. statute. The orator, as well as every other per* 
son, is bound to know the statute, and is, in all cases, presumed 
to have notice, when the commissioners have given such a no- 
tice as the law required. 

The orator has an adequate remedy at law, for the recovery 
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of his debt. Lyman Williams, one of the signers of the note, ^£^\ 
far any thing that appears, is solvent, and able to pay the amount 1837 - 
of said note. MoOoiium 

But if it be true, that Lyman Williams was, at the commence- uioektyi 
ment of this suit, a bankrupt, still, this court, cannot, on that ac- 
count, now charge the estate of Jesse Williams with the pay- 
ment of the demand set forth in the orator's bill. 

If Lyman Williams had signed the note, as surety for Jesse 
Williams, and had given him collateral security, and both of 
them were insolvent, then the orator, if his claim was not barr- 
ed, might be entitled to the benefit of such collateral security. 

In the case of Homer v. Savings Bank, 7 Conn. Rep. 
484, the court say, that the principle, to be extracted from 
all the cases on this subject, is this, that when collateral security 
is given, or property assigned for the better protection or pay- 
ment of a debt, it shall be made effectual for that purpose, and 
that, not only to the immediate party to the security, but to 
others, who are entitled to the debt. And the reason is, that 
such is the intent of the transaction. " They are trusts," says 
chancellor Kent, " executed for the better protection of the 
debt, and a court of Chancery will see that they fulfil their de- 
sign." 

The present case does not come within either the letter or 
spirit of the principle above stated. In this case there was no 
collateral security given on the part of Jesse Williams. There 
is no trust fund appropriated for the payment of this demand. 
But if there were collateral security given, the court could ap- 
propriate it to the payment of this debt, only in the event of 
the insolvency of the estate of Jesse Williams. For if that es- 
tate is solvent, and it surely is, then the orator has, or, but for 
his own neglect, might have bad an ample remedy at law. 

If Lyman Williams signed the note, as surety for Jesse Will- 
iams, he ought to be regarded in equity as an indorser. If so, 
then, not only is the estate of Jesse Williams discharged from 
the payment of this debt, but so is Lyman Williams, the indor- 
ser. If the orator has, by his own neglect, lost his remedy 
against the principal, then surely he can have no claim on the 
surety. 

But if Lyman Williams is not discharged from his liability to 
pay this demand to the orator, still it is contended that there is 
no rule of law or equity, which would authorise this court to 
Vol. ix. 19 
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%ZZ!!£y t decree the payment of this debt to the orator, on the ground 
1837 - that Lyman Williams may, by possibility, hereafter have a claim 



McCoiiam against the estate of Jesse Williams. Nor can the court, in this 
utoekfoy and suit, undertake to settle the rights between Lyman Williams and 
othon. t jj e ggjate f jeggg Williams. The court are not advised how 
much of the orator's claim belongs to Lyman Williams to pay, 
nor what claims the estate of Jesse Williams may have against 
him, which would be a set-off, in case Lyman Williams should 
pay the whole demand, and assert a claim against the estate on 
that account. 
The opinion of the court was delivered by 
Redfield, Chancellor. The orator's claim at law, directly 
against the estate of Jesse Williams, is most undeniably barred. No 
principle is better established, than that claims in esse, not pre- 
sented to commissioners of insolvency, are barred from being 
ever after asserted against the insolvent or his estate, within 
that jurisdiction, whether the creditor resided within the jurisdic- 
tion or not. Debts, depending upon a contingency, not happening 
before the close of the commission, are, o( necessity, excepted 
from the operation of this statutory bar. Indeed, it is necessary 
for the orator to concede this, as a starting point, in order to get 
rid of another objection, which he might find formidable : i. e. 
that he now has a perfect remedy at law. 

But the orator claims the interference of this court, on the 
ground that the surety is still liable, and, being so, might bring 
his bill to compel payment out of the assets in the hands of the 
executors, in the first instance. 

If the doctrine in the case of Hunt v. Fay y admr. of Gookin % 
7 Vu Rep. 170, is to be considered as applicable to this case, 
and it is difficult to distinguish the cases, then not only is the 
orator's remedy gone, but his debt also is extinguished. And 
if the debt of the orator is to be holden so far extinguished, that 
it could not be any where asserted against the estate of the prin- 
cipal, found in another jurisdiction, it is difficult to perceive how 
the surety can be held any longer liable. 

It is well settled, that if the creditor do any act, by which he 
is prevented from pursuing the principal, for ever so short a time, 
the surety is thereby released. In the language of some of the 
cases, " if he ties up his own hands," he thereby releases the 
surety. And it must be apparent to every one, that, a fortiori, 
the doing an act, which releases the principal, will release the 
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surety. And we find no case, when the creditor has, by his JJHUJJ* 
own act, even permissively released the principal, where he has IW7 - 
been allowed to pursue the surety. It is said this is the case HMaam 
in relation to debts not presented to commissioners and assignees H ioek£y»nd 
of insolvent and bankrupt estates in England, and it may be so; 
but I find no case to that effect. If such a rule exists, it is one 
of policy, and less applicable to the present case, than to the 
subject, from which it is derived. Policy here would seem to 
require, that the creditor should not be permitted to pursue a 
known surety, after he has lain by, and suffered the estate of the 
principal to be distributed, without presenting his claim. This 
would be a practical fraud upon the surety, by which he ought 
not to suffer. The creditor is legally affected with notice of 
the commission, and is, in fact, much more likely to have notice \ 
of it, than the surety. He is bound, in good conscience, and in \ 
equity, to exhaust all remedies against the principal, before re- 
sorting to the surety ; and in law, even, he is bound not to re- 
lease any of his remedies against the principal, except at the 
peril of exonerating the surety. And we think it no hardship • 
to require the creditor to present his claim to the commissioners 
of the the estate of the principal, and obtain whatever the es- 
tate may pay. 

During the last week, in Chittenden county, a case came be- 
fore the court, which may be considered as having an important 
bearing upon the present. As that case will not be reported, 
elsewhere, I may be permitted, on account of its similarity to 
the present, to state its details. 

It was a bill in Chancery, brought by Joseph Clark, against 
Roderick D. Hill and Warren Hill, praying to be released from 
a note, which the defendants held against him, under the follow- 
ing circumstances. The note was signed by the orator, as surety 
for Bascom and Woodman. Bascom was deceased, and Wood- 
man insolvent. The estate of Bascom being represented insol- 
vent, and commissioners appointed, the creditors refused to pre- 
sent the claim, and by pretending to have mislaid the note, and 
refusing atender of the amount due -them in bilk, prevented the 
claim being allowed, either in favor of the orator or the defen- 
dants. The estate of Bascom proved, in fact, insolvent, the 
dividend amounting to little more than half the sum due. It • 
was then urged that the surety was not exonerated, and that if 
he were, the bill was premature, as the defendants might never 
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J2£J£ attempt to enforce the note against him. But the court held 
1857 - clearly upon both points for the orator. 



MoCoiium I- That such evasion and subterfuge, on the part of the cre- 
Huwktey an) ditors, as had prevented the debt from being allowed by the com- 
missioners, was a substantial fraud upon the orator, by which the 
creditors had made the debt their own, and, at law, would be pre- 
vented from recovering any part of it, although, in equity, still 
entitled to so much of the debt as would not, in any event, have 
been obtained from the principals. 

2. That the surety was not obliged to lie by and trust the 
will of the creditors, whether they would attempt to eniorce the 
note against him, or, if they did, risk the continuance of the tes- 
timony, necessary for his defence, but might resort to a court of 
equity, to compel the surrender and discharge of the note; but 
if be elected this course, he could not enforce the forfeiture and 
compel the creditor to forego his claim upon the orator, until he 
paid him the amount really bis due, (as is required in the case 
of a bill brought to discover usury) the orator deducting his 
costs therefrom. And the court decreed accordingly. 

The case now under consideration is not the same with that 
just referred to. In that case, the creditor refused to present the 
claim, and took active means to prevent its being presented. In 
this, the creditor merely neglects to present the claim, whereby 
his debt, as against the estate of the principal, is released or 
barred. We think sound policy would require, that the surety 
should be released from bis obligation, to the amount which 
might have been realised out of the estate of the principal, and 
where there is actual fraud, that at law, be should be wholly re- 
leased. 

But if it be conceded, that the orator may still pursue the sure- 
ty at law, it is evident that his liability is brought in here as a 
fulcrum merely, to enable the orator to reach, indirectly, the 
estate of Jesse Williams, and thus substantially to avoid the 
operation of the statutory bar. We should always be ready to 
march directly up to the object which we would attain, and this 
is done, in some sense, to avoid circuity of action. But it was 
► never before heard, that a court of chancery would adopt a dr- 
cum-gyration in motion, in order to come at that indirectly, 
which they otherwise could not reach, and thus virtually repeal 
a positive statute. 
y The attempt to compare this, to the case of a surety, who has 
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a lien upon property, or other collateral security for the debt, j£^,' 
jg rather ingeniousj than tnginuow, as it seems to us. There A837 * 
is, in some sense, an analogy, but with such specific differences McC £ ,hnn 
in some particulars, as not to make the one a rule of decision H> ou^s! nd 
far the other. 

It is a familiar principle of equity jurisprudence, that the cre- 
ditor may compel the surety to surrender to him any peculiar 
means, which may have been entrusted to him by the principal, 
far the purpose of securing the payment of the debt. Hence, 
he may be compelled to assign a mortgage, upon personal or 
real property, or any specific lien, given him by the principal, 
to secure the payment of the debt. And the same is true of 
any collateral remedy which the surety may bold. And in like 
manner, the surety may compel the creditor to assign to him, on 
payment of the debt, any collateral remedy he may have, to secure 
the payment. And if the creditor parts with these collateral reme- 
dies to the prejudice of the surety, and without his consent, the 
surety is no longer liable. -But it was never supposed that the 
surety could be compelled to stand as a mere stepping stone 
between the creditor and principal, in order to revive a cause of 
action, which be had lost by his own neglect. This does not 
seem to be one of those rights, which the creditor can claim 
of the surety. This is a right merely dependent upon the re- 
covery of the creditor. But those rights, which the creditor 
has a claim upon, for the purpose of compelling payment of the . 
debt, are all independent, and distinct from the rights of the 
creditor. The doctrine of subrogation and substitution, be- 
tween creditor and surety, is familiar and undeniable, but bear- 
ing no just analogy to the remedy here sought. 

A case might be supposed, in which the cause of action might 
be barred by the statute of limitations, as to the principal, while 
the surety might not be able to make the defence available. And 
if such a case should occur, could it be argued that a bill in 
chancery would relieve the creditor from the consequences of 
hb own laches 7 The present case is one not very different, in 
principle, from the one supposed. 

Hie case, relied upon by the counsel for the orator, Riddle 8f 
Co. v. Mandeville fy Jamesson, 2 Peters', Cond. Rep. 268, is 
not an authority (or the present. That there is some analogy be- 
tween the principle there decided, and the one here contended 
for, is doubtless true. 
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*£!£!» fy & statute of the State of Virginia, under which that case 
1837 * arose, the indorser of a promissory note is only liable to his im- 



mediate indorsee, and not to a secondary indorsee, as at common 
Hincutjudtaw* The policy of such a statute is not very obvious. And 
Oth0n the doctrine of the case, referred to, looks, not a little, like an 
attempt to evade the injustice sometimes unexpectledly follow- 
ing improvident legislation. The court there permitted a re- 
mote indorsee to recover of the first endorser, the maker of the 
note having avoided payment, and the intermediate indorsers 
being insolvent, on the ground, as is presumed, that each subse- 
quent indorsee looked to the credit of all the previous indorsers, 
and was, in equity, entitled to their responsibility, which might 
be ultimately reached through a succession of suits. That was 
a bill in equity, and decided upon the ground that equity will 
make the party, ultimately liable, liable in the first instance. 

Aside from the consideration, that the doctrine seems to result 
from the necessity of the case, it is observable that the 
orator had been guilty of no laches on bis part, from which be 
sought to be relieved ; that a perfect cause of action did, in fact, 
exist, against the remote endorser, upon the failure of the maker 
of the note to make payment, and that the identical money, 
for which the defendants were liable, was to go into the hands 
of the orators, through other endorsers, who were mere trustees, 
for the benefit of the orators. It became, then, strictly, a case 
for the interference of a court of equity, to substitute the cestui 
que trust, in the place of the trustee. But no right of action, 
in favor of the surety against the principal exists, until after the 
payment made by him, which, in this case, was not likely soon 
to be the fact ; how then could it be said, that the surety holds 
a remedy in trust for the creditor, when no such remedy exists, 
or in the common course of events is likely soon to occur ? 

What is said of the will in this case, or the law in old. cases, 
making the debts a charge upon the property, will not aid the 
orator. The debts are a charge upon the property only in a 
legal mode, and while these debts exist. The debt against the 
estate, in favor of the orator, was lost, and that in favor of the 
surety never existed. In either view of the case, we think the 
bill must be dismissed, and decree accordingly. 
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Samuel Boardman v. Giles Harrington. 

. • ^. Graod w» 

lo an action before a justice of the peace, on a promissory note, exceeding January, 
twenty dollars, but indorsed below ten dollars, the ad damnum in plain- 1837 * 
tifPs writ being ten dollars, and th<.re being no plea in offset, the case is — — -"— 
not appealable. 

If, in such case, the defendant first plead in offset, in the County Court, (or 
if the plea wa* not bona fide in the court below,) it will not make the case 
appealable. 

In an action upon a promissory note, originally above twenty dollars, and 
indorsed below that sum, bat not below ten dollars, it would seem the 
case is still appealable. 

This was an action upon a promissory note for a sum exceed- 
ing twenty dollars, but so indorsed, as to leave less than ten 
dollars due. The ad damnum in the plaintiff's writ was ten 
dollars. The declaration stated the indorsements on the note, 
and that less than ten dollars remained due. The justice of 
the peace, before whom the suit was brought, rendered judg- 
ment for the plaintiff. There was no plea in oflset, in the jus- 
tice's court. The defendant appealed, and, in the County Court, 
the plaintiff moved to dismiss the appeal for want of appellate 
jurisdiction in that court. The motion was overruled and, on trial 
before the jury, the verdict passed for defendant. The plaintiff 
filed exceptions to the decision of the Court overruling the mo- 
tion to dismiss, as also for other matters. The case was decided 
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Grand '•* on the motion to dismiss, and it becomes unnecessary further to 

January, ,, , , , t/w , . * 

1837. consider the plaintiff's other exceptions. 



BwdiMn The opinion of the Court was delivered by 
Hwr j Redfield, J. — There was no plea in off-set before the jus- 

1 tice of the peace, and such a plea, first pleaded in the County 
Count, or a plea in off-set, not bona fide, before the justice, 
could not give appellate jurisdiction to the County Court. 

In the statute of 1831, extending the jurisdiction of a justice 
of the peace from fifty-three dollars, to one hundred, the first 
proviso to the first section is, " that no appeal shall be allowed 
in any action brought on notes of band — if such notes shall not 
exceed the sum of twenty dollars." If this were the only limi- 
tation applicable to the subject, the terms of the statute are 
such, that the exception of cases, not appealable, would seem 
to apply to the notes, as originally given, without reference to 
the sum remaining due. Hence, it has been held, that prom- 
issory notes, exceeding twenty dollars, but indorsed below 
twenty dollars, and not below ten dollars, were still appealable. 
But the sum due here, being below ten dollars, it is contended 
that it came within the 5th Section of that statute. 

This section provides, that the judgment of a justice of the 
peace shall be final in all cases, where the turn demanded does 
not exceed ten dollars. This, in terms, extends to the case be- 
fore the court, and we think there is even more propriety in ex- 
tending it to this, than most other cases. Had the former pro- 
vision been, that all cases brought on promissory notes, exceed- 
ing twenty dollars, should be appealable, it would extend to this 
case, but it is in the alternative, so that the statute, in order to 
consist with itself, must receive the construction now given it. 

Judgment of the County Court reversed, and judgment that 
the cause be dismissed. 

Hector Adams, for plaintiff. 

Defendant, pro $e. 
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Rodman Chapman v. Timothy C. Smith, Trustee of James Add « on » 

January. 

H. Hott. 18S7 - 

A mortgagee in possession, having obtained a decree of foreclosure, is not 
accountable, at law, to the mortgagor, for the rents and profits of the mort- 
gaged premises, after such decree. 

Nor is he accountable for the rents and profits before such decree, unless 
they were allowed by the master on taking the account. 

The only remedy of the mortgagor, in such a case, is in equity. 

Quttre. Whether he has any remedy, except by a bjll of review brought 
on the decree. 

This was a trustee action. Judgment was rendered by the 
county court that Smith was trustee of Hoyt. The facts in the 
case sufficiently appear in the opinion of the court. 

C. Linsley and Starr fy Bushnc/l, for Trustee. 

E. D. Woodbridge and P. C. Tucker, for plaintiff. 

The opinion of the court was delivered by 

Williams, Ch. J. We are called on to decide, in this case, 
whether, from the disclosure cf Smith, he is to be adjudged 
trustee of Hoyt, or whether, in the language of the statute, he 
bas in his possession any money, goods, chattels, rights or cre- 
dits of said Hoyt. It appears from the disclosure, that the prin- 
cipal debtor mortgaged a house and lot in New Haven to Smith, 
to secure the payment of the sum of five hundred dollars, on 

Vol. ix. 20 
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ja«.^J; the 20th Sept. 1832, and, in lieu of the interest on the sum 
above named, put him in possession under a lease. Smith con- 



iK*7. 



chapman tinued in possession of the premises mortgaged, from the time of 
smith, the expiration of the lease, in September, 1832, to the 24th 
December, 1833 ; having, in the mean time, to wit, in January, 
1833, procured a decree of foreclosure on his mortgage. In 
taking the account of the amount due on the mortgage, the in- 
terest on the sum due was included from September, 1832, and 
no account was taken ot the rents and profits from the time of 
the expiration of the lease. The amount specified in the decree, 
including the interest, was paid, in pursuance of the decree, of 
foreclosure, in February, 1834. So that, in point of fact, Smith 
has occupied the premises from the 20th September, 1832, to 
December, 1833, without paying any rent therefor. There ap- 
pears, therefore, an apparent equity in considering him as the 
debtor of Hoyt, for the value of those rents. This equity, how- 
ever, if there is any such, eannot be inquired into in this action. 
If there is any remedy for Hoyt, it must be either by a bill of 
review, to correct the error in the report of the master, on which 
the decree was founded, or by some other process in equity, to 
compel Smith to account for the rents and profits. The decree 
is conclusive as to the amount due on the mortgage, which, of 
course, settles all questions as to the rents received by him before 
that time. Whether there is any such remedy in equity, is not 
in question before us in this case. From and after the expira- 
tion of the lease, Smith was in possession of the premises, as 
mortgagee, after condition broken, and, as such, entitled to the 
possession and the accruing profits. The estate of Hoyt, the 
mortgagor, was gone at law, and he had only an equity of re- 
demption. He could maintain no action at law, against Smith, 
to recover the rents. No precedents are found for any such ac- 
tion, nor are any intimations any where given, that any such ac- 
tion could be maintained. On the contrary, it is very apparent 
that his only remedy was to pay the debt, and to be reinstated 
in his title, and if he intended that the mortgagee should be ac- 
countable for the rents and profits, to compel him in equity to 
account therefor. 

As we consider that Smith was lawfully in possession of the 
mortgaged premises ; that he was accountable for the rents and 
profits in equity ; that the account, between him and the mort- 
gagor of the amount due on the mortgage, having been once ta 
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ken by the master and accepted by the court of Chancery, was f**^* 
conclusive between Smith and Hoyt, up to the time of making ,637 
the decree. And, as Hoyt failed to pay the amount of the de- 
cree immediately, but permitted Smith to remain in possession, 
Smith cannot now be considered as indebted to Hoyt, or as ha- 
ving any rights or credits of Hoyt, liable to be taken by the 
creditors of Hoyt, in this action. If Smith has received any 
thing further than he was equitably entitled to receive, it has 
been by the permission and voluntary act of Hoyt, or those 
claiming under him. The case of Gould v. Tancred, 2 Atk. 
534, is an authority against the views entertained by the coun- 
sel for the plaintiff. The judgment of the county court must, 
therefore, be reversed, and judgment entered that Smith is not 
the trustee of Hoyt. 



Pliny Sab in v. Benjamin Stickney. 

Add item, 

Jamtiry 

Under tho statutes of tho State of New York, on a sale of mortgage pre* Itsf7 
mises at public auction, the mortgagee may become a purchaser, and is 
accountable for only the sum bid, and may proceed at law on his bond 
for the balance. 

It does not afford evidence of collusion or fraud, that he has sold the premi- 
ses at an advanced priee; that the persons to whom he sold were pre- 
sent at the public sale and did not bid, unless they were prevented from 
bidding by the procurement of the mortgagee. 

This was an action of debt on a bond, conditioned for the pay- 
ment, by the defendant to the plaintiff, of the sum of six bun- 
ded dollars. 

The defendant pleaded, specially, in bar of the plaintiff's ac- 
tion, that the sum of six hundred dollars, mentioned in the con- 
dition of said bond, was the purchase money agreed by the de- 
fendant to be paid to the plaintiff for a house-lot, with a house 
and wagon-shop thereon — situated in the town of Cazenovia, in 
the county of Madison, and State of New York, which the 
plaintiff had conveyed to the defendant, and that, to secure the 
payment of said sum of six hundred dollars, in the manner, and 
at the times, specified in the condition of said bond, the defen- 
dant, ou the 1 5th day of October, A. D. 1825, executed and 
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ja«™, delivered to the plaintiff a mortgage deed of the same premises, 
183 *- which the plaintiff had Conveyed to defendant, and that, on the 



BMu same 15th day of October, A. D. 1825, the defendant paid to 
stkkmy. the plaintiff one hundred dollars, in part of said sum of 
$600, named hi the condition of said bond — that the plaintiff 
retained possession of said wagon-shop, and the defendant 
went into possession of said house and the remaining part of said 
lot — that, afterwards, to wit, on the first day of March, 1826, 
the plaintiff put the defendant oil t, and took possession of the 
whole of said premises, and ever after retained possession of the 
same, until the 20th day of April, A. D. 1827, when said mort- 
gaged premises were disposed of and sold for the benefit of the 
plaintiff, and by his direction, to Allen Dyer and Calvin B. 
Stowell, for the sum of five hundred dollars. And the de- 
fendant says, that, at the time the plaintiff took possession of 
said premises, and at the time the same were sold on the said 
20th day of April, 1827, they were well worth in money six 
hundred dollars, which sum is much greater than the amount 
then due on said mortgage — and that the plaintiff, in fact, re- 
ceived, in the use and occupation of said mortgaged premises, 
previous to the sale of the same, on the 20th day of April, A. 
D. 1827, and by the proceeds of the sale of the same, at that 
time, to the said Dyer and Stowel, the whole amount, remain- 
ing due, of said six. hundred dollars, mentioned in the condition 
of said bond, and the same, by the proceeds of said sale of said 
premises, and by the said use and occupation thereof, was fully 
paid and satisfied to the plaintiff. 

The plaintiff, protesting that he did not, on the first day of 
March, A. D. 1826, or at any other time, put the said defen- 
dant out of possession of the said mortgaged premises, or take 
possession thereof, until after the defendant had voluntarily re- 
linquished the possession of the said premises, replied, that the 
rents and profits of the said premises, during the time they were 
occupied by the plaintiff, as stated in the defendant's plea, did 
not exceed the sum of sixty dollars, which sum he is ready to 
apply on said bond. And that the said mortgage deed from the 
defendant to the plaintiff, to secure the payment of the sums of 
money, specified in the condition of said bond, contained a power 
for the sale by the plaintiff, of the said premises, therein described, 
in default of payment of the said sums of money specified in 
the condition of said bond or either of them, and that the said 
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mortgage deed, together with the said power of sale, had been £**««». 
duly recorded in the office of the County Clerk of the said **"^' 
County of Madison, and that the defendant, having made default ^Jj" 1 
in the payment of the said sums of money in the said condition suckney. 
of the said bond specified the plaintiff, afterwards, pursuant to 
the said power of sale contained in said mortgage, and pursuant 
to a notice of said sale, which bad been published, weekly, for 
the term of six months, next previous to the said sale, in a 
newspaper published in the county of Madison, in which the 
said mortgaged premises are situated, did, on the 20th day of 
April, A. D. 1827, sell, at public auction, the said mortgaged 
premises, to one Lemuel White, he being the highest bidder for 
the same, for the sum of two hundred dollars, which said sale, 
so made as aforesaid, was a fair, open and public sale, and was 
made conformably to the laws of the State of New York, and, 
after deducting the costs of foreclosure, and sale as aforesaid, 
left the sum of one hundred and sixty-nine dollars, to be ap- 
plied on the said bond of the defendant, which sum, and, 
also, the said sum of one hundred dollars, paid by the defen- 
dant to the plaintiff, at the date of the said bond and mortgage, 
as stated in the defendant's plea, are endorsed on the said bond ; 
that the defendant and plaintiff, at the time of the execution of 
the said bond and mortgage, by the defendant, as aforesaid, were 
citizens of the State of New York, where the said bond and 
mortgage were executed, andwhere the said mortgaged premi- 
ses are situated. And that, by the laws of the State of New 
York, the nett proceeds of the sale of the said mortgaged premi- 
ses, so made, as aforesaid, and no more, were to be applied in 
payment of the said bond of the defendant ; without this, that 
the mortgaged premises were disposed of and sold to the said 
Dyer and Stowel, for the sum oi five hundred dollars, ior the 
benefit of the plaintiff, and by his direction, on the 20th day 
of April, A. D. 1827, as is stated in the defendant's plea, or at 
any time previous to that date. 

The defendant rejoined, that the sale, mentioned in plaintiff's 
replication, was not made fairly and with good faith, but collu- 
sively and fraudulently, for that the premises were in fact sold 
to one Allen Dyer and Calvin B. Stowel, for the sum of five 
hundred dollars, which was paid by said Dyer and Stowel for 
said premises, of which sum four hundred and eighty dollars was 
paid to and received by the plaintiff, as the proceeds of (he sale 
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Hn^\ °f ^"^ P rem kes — that, for the fraudulent purpose of having the 
1897. premises bid in at said public sale, at a small sum, and to enable 



Sabin the bidder to pass the title of the premises to the said Dyer & 
stickwy. Stowel, it was agreed by and between the plaintiff and one 
Lemuel White, previous to said public sale, that said White 
should, at said public sale, bid in said premises, and that the 
plaintiff should receive, instead of the sum said premises should 
be bid off for, the sum, that said premises should sell for, at pri- 
vate sale, and that, in compliance with said agreement, the said 
White, at said public sale, on said 20th day of April, did bid 
off said premises, at the sum of two hundred dollars, and on 
the 23d day of the same April, passed the title to said premi- 
ses to the said Dyer and Stowel, and received from them, for 
the same, five hundred dollars, of which he paid to the plaintiff 
four hundred and eighty dollars, as the proceeds of said sale, 
and the defendant avers that the plaintiff, if he had been dis- 
posed so to do, might, at said public sale, have had the premi- 
ses sold to and bid off by the said Dyer and Stowel at the same 
sum, that was paid for the premises by them at private sale, and 
that the plaintiff, at the time he made said agreement with said 
White, well knew that said premises could be sold, at any day, 
at or near the price, that was paid by the said Dyer & Stowel ; 
and that the proceeding of the said Sabin, in procuring the said 
White to bid off said premises, at two hundred dollars, was un- 
fair and done in bad faith, for the purpose of enabling the plain- 
tiff to apply on said bond the sum of two hundred dollars, only, 
instead of four hundred and eighty dollars, which he, in fact, 
received, as the proceeds of the sale of said premises — and that 
the plaintiff had the possession of the whole of said premises, 
from the first day of March, A. D. 1826, to the 23d of April, 
A. D. 1827, and of the wagon-shop, from the time of the sale 
to the defendant — and that the use and occupation of said 
premises, were during that t ; me, of the value of one hundred 
dollars — and that the plaintiff, by the use and occupation of said 
mortgaged premises, and by the payment of the proceeds of the 
said sale, of said premises did, in fact, receive the full amount 
due on said bond. 

The plaintiff sur-rejoined, that the said sale of the premises 
to the said Lemuel White, was made fairly and in good faith, 
at public auction, and conformably to the laws of the State of 
New York, nor could said premises be sold at said vendue for 
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more than the said sum of two hundred dollars, and, that, al- JJJJJJ 1 ' 
though true it was that the said mortgaged premises were bid 1837 - 
off at said vendue by the said White, for the benefit of the plan- ^j~ 
tiff, yet that by a certain statute law of the State of New York ? m £ neyr 
entitled " an act concerning mortgages," which was in full force, 
before, and at the of the time said sale of the said mortgaged prem- 
ises to the said White, it is provided " that no title to mortga- 
ged premises, derived from any sale, made in virtue of a special 
power, for that purpose in the mortgage contained, shall be 
questioned, impeached or defeated, either at law or in equity, 
by reason that the mortgaged premises were purchased in 
by the mortgagee, or his or her assignee, or by his her or their 
representatives, or for his her or their benefit or account, pro- 
vided always, that the sale was, in every other respect, regular, 
fair, and with good faith/ 9 and that the nett proceeds of said 
sale to said White, together with all payments, made by the de- 
fendant to the plaintiff, including the rents and profits of said 
premises, during tbe time they were occupied by the plaintiff, 
as stated in the defendant's plea and rejoinder, do not exceed 
the sum of three hundred and thirty dollars, and that the balance 
of said debt is due and unsatisfied to the plaintiff. 

To the plaintiff's sur-rejoinder the defendant answered, admit- 
ting the existence of the statute of the State of New York, as 
set forth in the plaintiff's sur-rejoinder, and re-affirming the mat- 
ters set forth in the rejoinder, and tendered issue to the country, 
in which the plaintiff joined. 

On the trial before a jury, in the county court, the defendant 
introduced depositions of witnesses, tending to prove that the 
mortgaged premises were worth much more than the sum for 
which they were sold, under the power contained in the mort- 
gae, and that White bid off the premises, under an agreement 
with plaintiff, that he (White,) would sell them at private sale, 
and account to plaintiff for what they should sell for, and that 
he sold them for $500. Other depositions were read, stating 
that the public sale, upon the mortgage, was fairly conducted, 
and that several persons made bids. 

Upon this state of the evidence, the court directed the jury, 
that, by the statute of New York, which was read in the case, 
it was competent for the plaintiff to become the purchaser of 
the mortgaged premises, at the public sale, either in his own 
name or through another, and that that circumstance did not vi- 
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tiate the sale or subject the plaintiff to account for the avails of 
the ultimate sale of the property, provided the sale at auction 
g^ was without collusion and bona fide; that the circumstance 
BtJoLey, that those, who purchased the estate of the plaintiff, at private 
sale, were present at the auction, and did not bid, did not, stand- 
ing by itself, and unconnected with proof that their not bidding 
was by the procurement of the plaintiff, legally tend to shew the 
sale collusive ; and that, although the inadequacy of price had 
a tendency to establish collusion, yet they would not be justified 
in finding the sale collusive on that ground alone, and that there 
was nothing else in proof, which had a legal tendency to shew 
collusion. Upon this decision a verdict was taken for the plain- 
tiff, the value of the rents or use of the property being agreed 
on by the parties, and applied in payment on the bond. The 
case came up to this court, on exceptions by defendant. 

H. Seymour, for defendant. 

In the State of New York, the law on this subject is, that if 
the mortgagee sells the mortgaged premises, in pursuance of a 
power for that purpose, and sufficient, is not produced to pay 
the debt, an action lies for the balance. If the amount is rai- 
sed, the debt is paid, and if there be a surplus, it belongs to the 
mortgagor. If the mortgagee simply re-enters, but does not 
sell, and the property is of sufficient value to satisfy the debt, 
the debt is paid. Spencer v. Harford, 4 Wend. 384. Mor- 
gan v. Plumb, 9 do. 292. Case v. Boughton, 11 do. 109. 
Lansing v. Goelet, 9 Cowan. 346. 

It appears that on the first of March, 1826, about four and a 
half mouths after the purchase, defendant abandoned the premi- 
ses and plaintiff, at the same time re-entered upon, and appropriated 
them to his own use. It does not appear that defendant ever 
after made any claim to the premises, or that he was ever again 
in the State of New York. The value of the property at that 
time was $600, and the sum due on the mortgage but $500 and 
interest four and a half months. The plaintiff had then received 
one hundred dollars of the purchase money, and had re-possessed 
himself of the property he had sold, and he could take what fur- 
ther steps he pleased, only for the purpose of extinguishing the 
equity of redemption. But it would seem that, in justice, all fur- 
ther pecuniary claim on the defendant was extinguished. And 
the law of the State of New York is so that the re-entering of 
the plaintiff, and appropriating the mortgaged premises to his 
own use, was a satisfaction and payment of the debt. 



OF THE STATE OF VERMONT. 161 

Plaintiff could not, by any act of his, revive the debt or any £J2£J» 
part of it, and the subsequent sale at public vendue, iu April. 3837, 
1827, was of no use and could have no effect on the rights of g^ 
the parties, other than to cut off the equity of redemption, and s^wy 
the court should have so instructed the jury. 

If plaintiff's debt could be considered a subsisting claim, af- 
ter March, 1826, defendant then insists, that the sale of said 
premises in April, 1827, produced the sum of $480, and that 
plaintiff actually received die sum of $480, as the proceeds of 
said sale, which he should have applied as payment on said 
debt. The sum of $200, at which the property was bid in by the 
plaintiff's agent, (White,) at the vendue sale, was not the sum, 
which the plaintiff received and realized from the sale of this 
property. 

It is the duty of the mortgagee to sell for the best price. If 
the facts in this case show that plaintiff did not do this at the 
vendue sale, the sum, at which the property was bid in, ought 
not to be taken as the standard or measure of its value, nor the 
sum for which plaintiff should account. 18 Johns. 110. 9 
Cowen, 402, 384. 2 Gallison, 155. The sale to Dyer & 
Stowell, two days after the vendue sale, was, in fact, the sale, by 
which plaintiff converted the mortgaged premises into money, 
and furnishes the best evidence of the value of the property. 

The sum, at which the property was bid off, is not to be taken 
as the sum, for which the mortgagee is to account, only so far as 
it may afford the best evidence of the true value of the proper- 
ty. There is no positive law making the sum bid, the sum for 
which the mortgagee shall account. 

The act, recited in the pleadings, provides only that the title 
shall not be questioned, &c. by reason of the mortgagee, or his 
agent being the purchaser. The sum, for which the mortgagee 
shall account, is left to be governed by the principles applicable 
to sales by administrators, guardians, and other trustees. 4 Kent 
Com. 167. 4 Johns. Ch. Rep. 305. 4 Wend. 674. Mad. 
110. The title may pass by the sale, and yet the mortgagee 
he holden to account for a larger sum than that, which the pro- 
perty was bid off at. 5 Johns. Ch. Rep. 444. 10 Johns. 
Rep. 197. 14 do. 442. 

In this case inadequacy of price is not alone relied on. Con- 
nected with it is the fact, that Dyar & Stowell were present at 
the vendue and did not bid, and that, within two days after, they 
Vol. ix. 21 
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ffiOZ?' P 3 ^ #5W f° r tne sam ^ property, and the fact that the plaintiff, 
1837. whose duly it was to make the most of the property, for the 
' benefit of the defendant, received to his own use the $480, 
produced by the sale of the property to Dyer & Stowell. 

These facts are inconsistent with any other supposition, than 
that the plaintiff contrived to have the property bid in at the 
vendue for a small sum, or that, by a culpable omission of duty, 
he permitted it. The court should have instructed the jury, 
that these facts tended to prove fraud in the plaintiff, or such 
unfairness and want of good faith in his proceedings, as would 
justify them in finding that the sale of the mortgaged premises 
produced to the plaintiff $480 in payment of his debt. 

Starr fy Bushnell, and C. Linsley-, for plaintiff \ 

I. Fraud or collusion, when alleged to avoid or invalidate any 
transaction, must be proved by showing some collusive or fraud- 
ulent acts of the party, and are not to be inferred from mere 
casual or negative facts. The acts or words of a third person, 
or an alleged particeps crimims, cannot be admitted in evidence 
until a privity between him and the party be shown. Windo- 
ver et dL v. Robbins, 2 Tyler, 4. Spencer v. Harford, 4 Wend. 
384. Case v. Boughton, 11 do. 106. Morgan v. Plumb, 9 
do. 292. Jackson v. Henry, 10 Johns. Rep. 185. Bergen 
et ah v. Bennet, Caines' Cas. 1. 4 Kent's Com. 146, 148, 
190, and 191. Jackson v. Crafts, 18 Johns. Rep. 112. 

II. Mere inadequacy of price, on a sale of property at auction, 
is not, by itself, a fact, from which fraud or collusion can be in- 
ferred, even in the case of the sale of personal property of small 
amount, and, more especially, it is not, in the case of the sale of 
real estate ol considerable value. 

III. Nor is the fact, that persons, who were present at the 
auction, contracted some .days after, for the purchase of the same 
property, at a higher price, a ground to infer fraud or collusion 
in the auction sale. The terms of payment, on which the pur- 
chase was made by those persons, are not stated in the deposi- 
tions. The purchase might have been made on an extended 
credit. 

Supposing the charge of the Judge upon the evidence to have 
been erroneous, the court will not grant a new trial, unless the 
evidence be such, as, with a correct charge, will probably turn 
the verdict the other way. See Goodrich v. Walker, I Johns. 
Cas. 250. 

The law of the State of New York is to govern the case, the 
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parties being citizens of that State, when the contract was made, 
and it being there to be executed. Prentis et ah v. Sawyer, 
13 Mass. Rep. S3. Blanchard v. Russel, do. 4. Blake v. 
Wheaton, 5 do. 509. Ghrinuhaw v. Bender et al 6 do. 157. 
Winthrop v. Carletonjr. 12 do. 4. Barrellv. Benjamin, 15 
do. 354. PearsaU v. Dvnght, 2 do. 84. 

The opinion ol the Court was delivered by 

Williams, Chief J. — The pleadings have extended to a 
very unnecessary length ; so much so, as to almost smother the 
controversy. The whole question, in issue, might have been 
presented on a plea of payment. The controversy between the 
parties is, whether the bond in suit was paid and satisfied, by 
the proceedings on the mortgage, had in the State of New York ; 
and to this end, the defendant now contends, that, when the 
plaintiff entered into possession of the premises, mortgaged as 
collateral security for the bond in suit, the bond itself was paid, 
if the premises were of sufficient value ; or that the jury would 
have been warranted in finding the sale of the mortgaged premi- 
ses, a sale for five hundred dollars, and the plaintiff must be con- 
sidered as having received that sum on the bond. 

On the first position assumed by the defendant, it is sufficient 
to remark, that it is contrary to the whole law on the subject of 
mortgages. The mortgagee may enter in possession of the 
mortgaged premises, and continue in possession until his debt is 
satisfied. The authorities, which have been read, do not counte- 
nance the idea, that the law is any different in the State of New 
York, or that a mere taking possession of mortgaged premises, 
without foreclosure, subjects the mortgagee to account for the 
value. 

On the second position assumed, h becomes necessary to con- 
sider the effect of a sale of mortgaged premises, under the stat- 
ute of the State of New York, where the mortgagee becomes . 
the purchaser. The statute must intend something more than 
has been attributed to it, in the argument ; i. e. merely to en- 
able the mortgagee to pass the title, freed from the equity of re- 
demption. It cannot be that, as between the parties, a sale un- 
der the statute is to be treated as a strict foreclosure. The cred- 
itor cannot be held accountable for the value of the premises, 
when he sells under a power of sale, whether the value is reali- 
zed or not. If the creditor is accountable for any thing more 
than the amount of the sale, even when he becomes a purchaser, 
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££Jj££; it must be on the ground, that he is to be treated as a trustee for 
1837 ' the mortgagor. There is, however, but very little similarity be- 
sabin tween the character of a trustee and mortgagee. The mortga- 
stiok'oey. g ee > contrary to the general rule, holds in trust for himself until 
the debt is discharged ; but, after that, he may be said to be trus- 
tee for the mortgagor. Whether, without the provisions of the 
statute of the State oi New York, the mortgagee, who sold un- 
der a power of sale, could become a purchaser, without being 
held accountable for the value, or be subject to have the premi- 
ses re-sold, may be questionable. From the case of Webb v. 
Roche, 2 Sch. & Lefr. 673, it was laid down in the first edi- 
tion of Mad. Chancery 91, that the rule, which prohibited a 
trustee from becoming a purchaser of a part, or the whole of 
the estate, of which he was trustee, was not applied as between 
mortgagors and mortgagees. But in the second edition, from 
the same case, as also from the case of (xubbins v. Creed, 218, 
of the same book, it was considered that it did apply. It is, 
however, certain that, under a decree of sale, as a sale in bank- 
ruptcy, the mortgagee may, under an order from the chancellor, 
obtain leave to bid at the sale and hold the mortgagor accounta- 
ble for the sum not raised by the sale. Ex parte Marsh, 1 
Madd. Rep. 148. 

It appears to us that such must be the effect of a sale, under 
that part of the statute of the State of New York, which au- 
thorises the mortgagee to become a purchaser, and declares that 
the sale shall not be questioned in law or equity, on account of 
his being a purchaser. The interest of both the mortgagee and 
mortgagor are sufficiently protected, by requiring that public no- 
tice shall be given of the sale. Both of the parties may be pre- 
sent, and use all lawful endeavors to enhance the price. As to 
the extent of the debt, at least, both are interested that the sale 
should raise that amount. 

We are fully satisfied, therefore, with the directions given by 
the County Court ; — that the sale was not vitiated in conse- 
quence of the plaintiff being a purchaser, either in his own 
name or through another ; nor was the plaintiff subject to ac- 
count for the avails of the subsequent sale, provided the sale at 
auction was without collusion and bona fide. It would result 
from this, that the other part of the direction was also correct, 
viz. " that the circumstance, that those, who purchased the es- 
" tate of the plaintiff at private sale, were present and did not 



OF THE STATE OF VERMONT. 165 

" bid, did not tend to show the sale collusive, unless tbey were a** 1 ™* 
" prevented from bidding by the procurement of the plaintiff." 1837 - 

From an examination of the depositions, we can find nothing g^. 
tending to shew the sale collusive, or that the plaintiff was guilty atkfawj. 
of any fraud, or used any endeavors to prevent either the de- 
fendant or any one else from bidding at the sale. According to 
the opinion above expressed, he might become a purchaser, and, 
having purchased, was at liberty to dispose of the property, in 
such manner, or for such prices as he thought proper. In the 
absence of any fraud, he cannot be charged with any greater 
sum than was bid at the auction. 

The direction, therefore, that there was nothing in proof, 
which had a legal or legitimate tendency to shew collusion, was 
strictly correct. The judgment must, therefore, be affirmed. 
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_ That a writ, returnable to the County Court, is signed by a justice of the 
peace, who is interested in the eVent of the suit, is no ground of abate- 
ment. 

This was an action commenced to Rutland County Court, 
The writ of attachment was signed by Jonas Clark, justice oi 
the peace for the county of Rutland. At the first term, the 
defendant filed a plea in abatement, alleging that said Clark was 
the real owner of the debt declared on, and so, interested in the 
event of the suit, at the time of signing said writ. To this there 
was a dermurrer. The County Court overruled said plea, and 
awarded a respondeat ouster. To which decision the defend- 
ant excepted. After final judgment in said suit, for the plaintiff, 
the case passed to the Supreme Court. 

Harris fy Harmon, for the defendant. 

It is contended that a justice of the peace has no authority 
to take security, by way of recognizance, for the prosecution of 
a suit, ii he be interested in the demand, which he seeks to re- 
cover, nor can he €C teste" his own writ — the proceeding is co- 
ram nonjudice, and the recognizance void. Kellogg } Ex parte , 
6 Vt. Rep. 509. 1 Blac. Com. 91. 
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There is a doctrine in point in the case of Searsburgh Turn- J^JJJJJ 1 * 
pike Co. v. Cutler, 6 Vt. R. 321. It is there laid down that 1837 * 
the true principle seems to be this, where the judge himself is Gra £*m 
interested, he is, in general, certainly incompetent to act as such. Todd - 

At common law, magistrates have no authority to take a re- 
cognizance. Their power, in such case, is derived solely from 
the statute. Hiecock v. Hiecock, I Chip. Rep. 133. Magis- 
trates can take nothing by implication. They are confined strict- 
ly to the authority given them. Sir Edward Coke, as well as 
Blackstone, observes, that particular jurisdictions, derogating 
from the general jurisdictions of the courts of common law, are 
ever taken strictly and cannot be extended further than the ex- 
press letter of their privileges will warrant. 

The case of Bates v. the Administrators of Barber 9 2 Chip. 
R. 96, is in point. It there is decided that a justice of the peace 
has no authority to render judgment by confession, if he be in- 
terested in the demand, on which the judgment is rendered, be- 
cause a debt of record is created — and a recognizance is defined 
to be an obligation of record, which a man enters into, before 
some court of record, or magistrate duly authorized. 2 Blac. 
Com. 341. 

We contend that the taking of a recognizance is within the 
statute, which prohibits a justice from taking cognizance of any 
cause, where he is directly or indirectly interested in the cause 
or matter to be determined. Stat, of Vt. 131 Sec. 23. 

The statute, p. 71 Section 44, .provides that sufficient secu- 
rity shall be given to the defendant, «&c. before issuing the writ, 
be. The matter to be determined is, whether the security of- 
fered by the plaintiff is sufficient, of which he must take judi- 
cial cognizance, and must decide to bis owa satisfaction, and 
with disinterested discretion -and judgment. This provision is 
positive and peremptory. 

But when the justice is the legal party to the suit, and ofiers 
and accepts security for the defendant, he would most probably 
be satisfied, by returning to the court the nominal pledge of John 
Doe, and thus evade the statute. 

The magistrate is the sole judge of the sufficiency of the se- 
curity he takes, and his " minute" itself, is plenary proof and 
conclusive upon both the recognizor and recognizee. Peck v. 
&ntt,3 VtRep. 265. 

He should, in all cases, be divested of interest and bias, in 
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Rutland, t ij e exercise of his judicial power. It was observed by the 
1837- court in the State of New York, in a case, where the justice was 
" related to a party to the suit, that the impropriety and gross in- 
decency of an exercise of his judicial power in the case, is alone 
sufficient to disqualify him to act as such. 

It is said that the Clerk of our court may sign his own writs, 
fee. If this position be correct, it is because he is the constitu- 
ted organ of the court, and acts under the eye of a court of 
record — but to grant this extraordinary power to about 2300 
magistrates, seems to us to be unnecessary, impolitic, and would 
tend to corrupt the purity of justice. 
/. Clark, for the plaintiff. 

1. By the statute, every writ or process, returnable to the 
County Court, must be signed by a judge or clerk of the same 
court, or by a justice of the peace of the same county. The 
same powers are given to a justice, in this respect, within his 
county, as are given to a judge or clerk of the county court. 

And 83 to this, there are no exceptions, either as to interest 
in the magistrate, or relationship by affinity, or consanguinity, to 
either party. It is a mere ministerial act, to bring the defendant 
into court, to have the cause tried — not by him, who signed the 
writ — but by a disinterested tribunal. 

2. A judge or clerk of the County Court may sign officially 
his own writ, returnable to the County Court. The clerk may 
make up the record of a judgment in his own favor, issue and 
sign the execution, and, if extended on real estate, record the 
same and the officer's return. It is a common practice for an 
attorney, who is a justice, to sign County Court writs, by him 
issued, and to take a recognizance for costs, and, at the same 
time, to agree to indemnify the person recognized. This would 
make the magistrate interested in the event of the suit, but no 
one ever supposed it would abate the process. 

3. But a remote interest in the magistrate is no legal objec- 
tion to his even trying the cause. State v. Baeheldor, 6 Vt. 
Rep. 479, and the cases there cited. 

4. A judge may issue an execution in certain cases. Statute, 
p. 110. 

The opinion of the Court was delivered by 
Collamcu, J. — The statute provides, " that the ordinary 
" mode of process, in civil causes, in the several county courts, 
" and supreme court of judicature, within this State, shall be 
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" by writ of summons or attachment, and according to the form 
" prescribed by law. And every such writ or other process, re- 
"tumable to any county court, within this State, shall be signed 
"by a judge or clerk of the county court, in which the 
"cause is to be tried, or a justice of the peace of the same coun- 
" ty. To this provision there are no express exceptions what- 
ever. 

It is, however, insisted that a justice, who is in interest, can- 
not sign the writ, because the act defining the power of jus- 
tices, in the 23d Section, provides that no one, " who shall be 
directly or indirectly interested" — " shall take cognizance of any 
cause." Most' obviously, however, the issuing of process, re- 
turnable to another court, is not taking cognizance of the 
cause. That statute relates entirely to trying causes and ren- 
dering judgments, including confession judgments. 

It is next insisted that this statute, which permits any justice 
of the county to sign the writ, must be taken with exceptions, 
though none are expressed, of which the present should be one, 
because the signing ol a writ of attachment includes taking a 
recognizance to the defendant to secure costs, which is a judicial 
arty and which one cannot exercise in his own behalf. He un- 
doubtedly may do it by express law. If the writ were a sum- 
mons, originally, no recognizance was necessary, and the statute 
expressly gives the same power to sign an attachment as a sum- 
mons. And when the law recently provided for a recognizance 
in the case of summons, it did not change the power of signa- 
ture. If the signing justice were interested with the defendant, 
he could never have an interest to enter an improper or fictitious 
recognizance. If interested with the plaintiff, he would be bound 
to contribute to the defendant's costs, and to indemnify the bail. 
The legislature could, therefore, grant the exercise of this pow- 
er to such a justice without hazard of abuse. 

The principal argument, addressed to us, is based on the effects 
and consequences. It is insisted, that to permit the justice to 
sign an attachment, and take a recognizance, where he is in in- 
terest,would enable him, and that he would be interested to do so, 
to enter such recognizance Jalsety. This can hardly be supposed, 
as already shown. But in considering consequences, let us con- 
sider some of the effects, and consequences, and practical incon- 
veniences of adopting the exception insisted on by the defen- 
dant. Pleas in abatement would be filed, and trials thereon 

Vol. ix. 22 
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w£*, would be had for many supposed interests, which the signing ma- 
1837, gistrate might be supposed to have. For any pecuniary interest, 
Graham however remote, would be fatal. It would prevent the clerk 
Todd. fr° m signing his own writs ; for his taking a recognizance, in 
such case, is not the act of the court. By£the present law, a 
justice may .sign a writ, returnable to the county court, to be 
served in any county in the State. Blank signatures may be, 
and are, extensively used, and the plaintiffs and their attorneys 
cannot know all the possible interests in relation to the demand, 
which the justices may have contracted, and if the signing mag- 
istrate's or clerk's blank signature happened to be used, when they 
had some such covert interest, or were members of the town, 
bank, or other corporation, which was a party, a plea in abate" 
ment could and would be interposed. When consequences, so 
inconvenient on the one side, are met by little or none on die 
other, we should be slow to adopt the exception claimed by the 
defendant. 

It is a general rule of construction, that where exceptions are 
expressed in a statute, none others can be implied. It is ob- 
servable, that in many cases, where power is granted to justices 
by our statute, it is expressly forbidden to be exercised by those 
in interest ; as in trial of cases ; also, where another justice is 
called to continue a cause in the absence of a sitting justice ; also, 
in the case of appointing appraisers of land on execution. In 
this case of signing writs, the legislature has expressed no such 
exceptions, nor is the court convinced they intended so to do, 
nor do we feel either authorized or inclined to engraft such an 
exception upon the statute. 

Judgment Affirmed. 
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Roswbll Barber v. Town of Benson, jJSSJ, 



J837. 



An action against a town for the neglect of the constable, in not levying, ~ 
collecting, and returning an execution, cannot be sustained by proof of 
his having actually collected the execution, but neglected to pay the mo- 
ney to the creditor. 

No such action can be sustained againt the officer, or the town, if it ap- 
pear that there was, in fact, no such judgment, as that described in the 
execution* 

This was an action against the town of Benson, for the neg- 
lect of its constable, in his official duty. The declaration alle- 
ged, that the plaintiff recovered a judgment, before a justice, on 
the 13th day of June, 1834, and on the 14th took out execu- 
tion thereon, of that date, and delivered it to the constable, to 
levy, collect, and return, but that he wholly neglected either to 
levy, collect, or return the same, and it remains wholly unpaid 
to the plaintiff. Plea, the general issue. On the trial, the 
plaintiff offered evidence, tending to prove, that the constable 
actually collected the money on the execution. This was ob- 
jected to by the defendant, and was rejected by the court. It 
appeared that the judgment was rendered on the 13th day of 
June, but in the execution, by a clerical error, it was recited as a 
judgment, rendered on the 14 th day of June. Whereupon, the 
court decided that the plaintiff could not recover, and judgment 
was rendered for the defendant. To which decision the plain- 
tiff excepted, and the cause passed to the Supreme Court. 

P. Smith, for plaintiff. 

Although the constable might not have been liable to the 
plaintiff, for not collecting an execution, which mis-described or 
mis-recited the judgment, on which it issued, yet, if he collected 
the execution, he must be deemed to have done so in virtue of 
his office, and to have held the money of the plaintiff in that 
character. 

If so, the statute, in terms, makes the town liable for his neg- 
lect to pay it over, on demand, to the plaintiff. Stat. 420. 

The constable, after collecting the money on the execution, 
could not be compelled to repay it to the execution debtor, as 
his execution would justify him without showing the judgment. 
3 Lev. 84, 85. Watson on sherifls, cited in 2 Saunders, PI. 
k Ev. 792. 

But the plaintiff further insists, that the town would be liable 
for the neglect of the constable to collect the execution, be- 
cause it was not his province to inspect the record of the judg- 
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Town of 



ment, or decide upon the effect of the irregularity mentioned in 
1837." this case. 

J. Kellogg, for the defendant. 

1. The evidence, offered by the plaintiff, was properly reject- 
ed by the court; no evidence having, been offered by the plain- 
tiff of the existence of such a judgment} as that recited in the 
execution, which had been placed in the bands of the constable 
for collection. 

2. If the judgment recited in an execution, as the judgment 
on which it issued, purport to have been rendered at one term, 
or on a particular day, and the record produced to support said 
execution, be a judgment entered up at another term, or on a 
different day, such execution is irregular, and all the proceedings, 
had under it, are void. Rider v. Alexander, 1 D. Chip. Rep. 
5867. Cutler v. Wadeworth, 7 Conn. Rep. 6. Espinasse's N. 
P. 744. 

To render a constable liable to an execution creditor, for not 
collecting and paying over the amount of an execution, it must 
appear that the execution has a judgment to support it. If the 
execution be irregular, the officer, to whom it was delivered, 
cannot be made liable for not executing it, and, consequently, 
the town, appointing such constable, cannot be held liable for 
such neglect of their constable. 

4. The allegation in plaintiff's declaration is for the neglect 
of the constable, in not collecting and paying over the execu- 
tion, and not that the defendant had collected the money, and 
refused to pay it over. 

5. If the constable had collected the money on a void exe- 
cution, he was under no obligation to pay it to the plaintiff, but 
was liable to pay it back to the person, of whom he collected it. 

The opinion of the court was delivered by 

Collameb, J. — This action cannot be sustained against the 
town, unless an action could be sustained against the constable, 
for the same official act or neglect alleged. The plaintiff claims 
to recover the damages he has suffered from the constable hav- 
ing neglected to levy, collect and return a certain execution. 
The court below correctly declined receiving from the plaintiff 
testimony, tending, not to support, but to falsify his declaration, 
showing that the constable did actually levy and collect the ex- 
ecution, but was guilty of another neglect, not declared on. 

It appeared on the trial, that the execution, delivered to the 
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constable, described a judgment rendered on the 14th day of 3£2Sf f 
June, 1884, when, in fact, no judgment was rendered on that ia87 * 
day. A judgment of June 13th jio more sustains or justifies ^^ 
the execution, than a judgment of another year, or sum ; as To J; ^ 
the creditor might immediately, or at any time, take out and en- 
force a correct execution on that. This cause is, then, to be 
treated in the same manner, as if this execution had issued with- 
out a judgment. 

In an action against an officer, and, of course, in an action 
against the town, for his neglect, the plaintiff must allege and 
prove the judgment, and the issuing of the execution upon that 
judgment. The execution is no evidence of the judgment, ex- 
cept between the parties thereto, and, of course, is not conclu- 
sive, when produced. This was settled in Ackworth v. Kemp, 
Doug. 40. In this case, the plaintiff was bound to prove both 
these allegations, and the defendant was at liberty to disprove 
either of them. As they were not true, the plaintiff could not 
recover. 

This was an execution issuing from an officer, having compe- 
tent authority and jurisdiction to issue such precepts, and, being 
good on the face of it, would have been sufficient to justify the 
officer in executing it, but it would have been trespass in the 
plaintiff. It was an execution without a judgment, and would 
have been no justification to the plaintiff. The question, then, is 
this ; as this precept would have protected the officer, was he 
bound to execute it ? 

Had the debtor been committed to jail, and a jail bond been 
taken, it could not have been enforced. Sherurin 8f Vaughan, 
v. Bliss, 4 Vt. Rep. 96. Stillman, Wells fy Co. v. Barney, 
4Vt. Rep. 187. 

Had the property of the debtor been taken in execution, it 
would have been trespass in the plaintiff. The plaintiff ought 
not to complain that the officer neglected to render the plaintiff 
a trespasser, nor can he say he has been injured by such neglect. 
This same question was decided in this court in Hill v. Wait, 
5 Vt. Rep. 124. 

Judgment Affirmed. 
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Joel Stevens v. Ralph Head. 



1837. 



-A conveyance of a right to use a patent right in a limited territory is not 
required to be recorded in the patent office. 

Where a right to use an invention, secured by patent, is conveyed, 
and the vendee has not been disturbed in the exercise or use, the 
vendee must shew that the person conveying has no such right, if he 
seeks to recover against the vendor, on the ground that no right was con- 
veyed. 

Where, on the purchase of a patent right, notes are given for the consid- 
eration, and those notes are paidaftor the purchaser had full knowledge, 
or the means of knowledge of all the facts, such payment is voluntary, 
and there cannot be a recovery back of the sum paid ; although the pur- 
chaser might have avoided payment of the notes for want of considera- 
tion. 

This was an action of assumpsit for goods sold and delivered, 
and money had and received, in which the plaintiff sought to re- 
cover the amount of certain promissory notes, given by him to the 
defendant, and subsequently paid, the consideration of which notes 
was the conveyance, by deed, from defendant to plaintiff, of the 
exclusive right to make, use and sell, within certain parts of the 
states of Vermont and New York," an improvement in the machine 
for grinding apples for making cider, called a cider-mill." The 
original letters patent were granted to Constantine H. Wicks, 
and. the deposition of the superintendent of the patent office was 
offered by the plaintiff, to shew that no assignment of " the 
whole or any part of the letters patent," from the patentee to 
the defendant, had ever been recorded in that office. This was 
the only evidence, offered by plaintiff, to prove that the defend- 
ant had no right to vend said patent, and had no conveyance of 
the same from the patentee, nor was there any attempt to shew 
any fraud or deceit on the part of the defendant. The sched- 
ule, attached to the letters patent, was read, and the plaintiff in- 
sisted that, from matters apparent on the face of said schedule, 
the letters patent were void. 

The County Court decided, that, upon this evidence, the law 
would not warrant a recovery. Whereupon the plaintiff became 
non-suit, with leave to move this court to set aside the non-suit ; 
and the case came here upon that motion. 

G. W. Harmony for plaintiff. 

I. The defendant having obtained no right to the patent, this 
action lies to recover back the consideration paid. 

From the word " grant" the law implies a covenant, on the 
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part of the grantor.* that he bas a title. Bac. Abr. Covenant, JjJJUi 
B. Piatt on Cov.47. Style v. Hearing, Cro. Jac. 73. Iggulr le37 - ' 
den v. May, 9 Ves. 330. 

On the sale of personal property there is an implied warran- 
ty as to title. 2 Bl. Com. 451. 

If the defendant holds an assignment from the patentee, still 
he has no title, as he omitted to procure the assignment to be 
recorded in the patent office. 2 Laws U. S. 348. Sec. 4. 

The plaintiff paid his money, &c. under a mistake, supposing 
the defendant had a title — and this action lies to recover back the 
money. 1 Wheat. Sel. 69 Cripps v. Reade, 6 T. R. 606 
Skearer v. Fowler, 7 Mass. Rep. 31. Matthews v. HoUings, 

1 Wheat. Sel. 69, note 35. 
The defendant conveyed the original cider mill, as well as the 

improvement. A person, making an improvement in a machine 
in existence, does not thereby acquire a right to use the original. 

2 Pet. Cond. R. 361. Ordiorne v. WincJdey, 2 Gallis. Rep. 
51. 

When the grantor or vended has no title to part of the pro- 
perty sold, which is not capable of being separated, the vendee 
may rescind the contract and recover back the consideration 
money. Chambers v. Griffith, 1 Esp. Cas, 150. Sugden's 
Vendors, 187. Satrfield v. Goivland, 6 East. 241. 

The burden of proof lies on the defendant to show he had a 
title. Hoyden v. Hayward, 1 Campb. Rep. 180. 

11. The patent being void, an action lies to recover the money 
back. 

The payments made are not to be regarded as voluntary* 
Bize v. Didcason, 1 T. R. 295. Cobden v. Kendrick, 4 T. 
R. 432. 1 Wheat. Sel. 65, 67. 1 Comyn on Con. 448. 2 da 
49. 

It is not necessary for the plaintiff to show a fraud. Jaques 
v, Golightly, 2 Black. Rep. 1073. Shearer v. Fowler, 7 Mass. 
Rep. 31. Cripps v. Beade,6T. R. 606. Mathews v. HoL 
lings, 1 Wheat. 68, 69, note 35. 2 Com. Con. 128. Shove 
v. Webb, I T. R. 782. Peake's Cas. 109. Hicks v. Hicks, 

3 East. 16. 
It is not necessary for the plaintiff to show the patent set 

aside, or that he applied to the defendant to procure a new pa- 
tent. Scurjieldv. Gowland, 6 East. 241. Chambers v. Grif- 
fith, 1 Esp. Cas. 140. 
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Head. 



January, Warner &f Briggs, for defendant. — The plaintiff is not en- 
1837 - titled to recover back the money paid by him for the assign- 
ment of the patent; when it is not pretended that any fraud was 
practised by defendant, or misrepresentation made by him, and 
when plaintiff had as much knowledge of the value of inven- 
tion as defendant. 4 Bos. & Pul. 260 and note. 

The patent would be taken as good, until repealed by some 
proper proceeding. 1 Swift's Dig. 399. William v. Hick, 2 
Vt. Rep. 36. Taylor v. Hare, 1 N. R. 260. 1 T. R. 286. 
2 Stark. Ev. 114. 

The testimony, offered by plaintiff to prove that defendant 
had no right to make the assignment, was insufficient. 

I. Because it did not tend to prove that defendant had no 
right to make such assignment. It is unnecessary that an assign- 
ment of a partial interest in a patent should be recorded in the 
patent office. 

II. If it is necessary that a record of an assignment of a pa- 
tent should be made in the patent office, to protect all the inte- 
rest of the assigned, still an assignment made, and not so re- 
corded, where the assignment has not been interfered with, 
would not entitle the assignee to recover back the consideration 



The opinion of the court was delivered by 

Williams, Ch. J. This action was brought to recover cer- 
tain sums of money paid, and for the value of goods delivered, 
by the plaintiff to defendant, in payment of notes, which were 
executed by the plaintiff, and by the plaintiff and his surety 
to Strong & Head. The suit was originally commenced against 
Strong & Head. The notes, it appears, were executed on the 
purchase by the plaintiff from Strong & Head, of the right of 
making, constructing, using and vending to others to be used, 
an improved cider-mill, in different parts of the State of Ver- 
mont, for which a patent had been obtained, by one Wicks. 
The plaintiff claims that no consideration passed for the notes, 
that the money and goods paid thereon were paid without con- 
sideration, and that, therefore, he is entitled to recover back the 
same in this form oi action. 

It is to be observed that no fraud or deceit is imputed to the 
defendant, nor has any thing transpired, since the execution of the 
notes, to impair the right, whatever it was, which was conveyed 
to the plaintiff. 



#. 
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Some questions have been made to the court, which it may J,^ 
be well to notice, although the decision of them may not be ne- lfl37, 
cessary to determine the case before us. The plaintiff has con- g^n 
tended, that the defendant had no riglit to make the conveyance, 
which was the consideration of the notes, as he had not procu- 
red his assignment from Wicks to be recorded ; or, at least, that 
it was incumbent on him to shew his right, after the deposition 
of the superintendent of the patent office had been read. Our 
opinion is against the plaintiff on both of these positions. We 
think that an assignment of a particular interest in a patent right, 
or a conveyance of a right to use an invention, in a limited terri- 
tory, is not required to be recorded in the patent office, by the 
laws of the United States. And as the plaintiff has not been 
disturbed in the exercise of the right, as conveyed, if it was es- 
sential to his right of recovery to prove that Wicks, or his as- 
signees, had never conveyed to the defendant, or authorized him 
to make such conveyance as he did, the burden of proof was 
on him ; as it was equally convenient for him to make such proof, 
as for the plaintiff to prove the affirmative. It also may be wor- 
thy of consideration, whether the plaintiff has not misconceived 
the action, if the word "grant" in the indenture implies a cov- 
enant of title, as Le contends. 

In the case before us it appears, that notes were given by the 
plaintiff for the purchase ; tha t these notes were afie n ya /rt* paid. 
If the pat ent was void for any of t he reasons, which have been 
nrfled T either party had equal means of ascertaining it ; an d no 
mkrpprpgftntatinn yaa naerf by t he defendant, nor any conc eal- 
roent nf any ^fprml far.t ^thin \>\<l knnwlfldflft. The payment, 
therefore, by the defendant, was purely voluntary, with a full 
knowledge, or means of knowledge, of all the facts in relation 
to the transaction ; and to permit a recovery, under these circum- 
stances, wonld contravene a plain and acknowledged principle of 
law. Brown v. McKinally, 1 Esp. Rep. 279. Marriot v. 
Hampton, 2 Esp. 346. 

There is manifestly a wide difference between permitting the 
maker of a note, given for a patent, void on its face, to avail 
himself of the want of consideration, as a defence, (and such 
was the case from 13 Wend.) or allowing him, after he has paid 
such a note, to recover back the sum paid. Of the case of 
Corbin v. Kendrick, 4 Term. Rep. 48 1 ,which is relied on to shew, 
that the payment was not voluntary, it is only necessary to re- 
Vol. ix. 33 
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mark, that the question, whether the payment was voluntary, 
. does not appear to have been raised, and moreover, the law 
upon the subject of voluntary payment, probably, was not fully 
settled at that time ; the only point, made in the court of King's 
Bench, was a question of evidence in relation to the admissibility 
of an attorney to testify to communications from his client. 
Starkie, in his treatise on evidence, Vol. 2. p. 118, treats it as a 
case, where money has been paid on compromise of an action, 
the compromise having failed and another action brought. 
The case itself cannot be considered as an authority for the 
ground taken by the plaintiff in this action. We do not disco- 
ver any error in the views taken by the County Court. The 
plaintiff, therefore, takes nothing by his motion. 



Hodges & Spaulding v. Eli S. Gates. 

A person in possession of land, by convoying his interest to another, be- 
'iSst!*' comes tenant to that other, so long as he retains possession, and the 
_— . grantee, as landlord, is liable to ejectment by a third person. 

This was an action of ejectment for a lot of land in Sherburne. 
Upon the trial in the County Court, the plaintiff, having proved 
his title, read in evidence a deed to the defendant from Abel F. 
Daine dated 16th Dec. 1834. It appeared that said Abel F. 
Daine, was to have the use of the land for one year after the 
date of the deed. 

To prove possession, the plaintiff called Rufus Richardson, 
who testified that Daine left the possession of the land in ques- 
tion, in May, 1835; that he, (Richardson,) proposed to pur- 
chase the growing crops of said Daine, but declined doing so, 
until he could ascertain whether the defendant had any claim 
upon them or not, and, for that purpose, Daine procured the fol- 
lowing certificate, in writing, from the defendant, that he had no 
such claim. 

" May 6, 1835. This may certify that I have no claim on the 
grass nor grain on the lot of land, that I bought of Abel F. Daine, 
in Sherburne, It is the same land, that Abel F. Daine had of 
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James Dame, and 1 agreed that said Abel should have the use JjJJJJJ^ 
oi the farm this year. (Signed) ELI S. GATES." """ ' 



G»u». 



Upon the receipt of this certificate, Richardson purchased the Hfldgw fc 
craps of the said Abel, and cut the grain and grass for that year, ^j* * 

The plaintiffs' title was admitted. 

Upon this evidence, the counsel for the defendant requested 
the Court to charge the Jury, that the evidence was insufficient 
to prove the defendant in possession by his tenant, Daine. But 
the Court refused so to charge them, but did charge them, in 
substance, that if they believed the evidence, it was sufficient to 
prove the defendant in possession, and, thereupon, the Jury re- 
turned a verdict for the plaintiffs. To this charge of the 
Court the defendant excepted. 

A. fV. Broughton, for defendant. 

The plaintiff must show defendant in actual possession, at the 
tone of issuing the writ. Skinner fy Hard v. McDaniel, 4 Vt. 
Rep. 418. 2 Stark. Ev. 540. 1 Wils. Rep. 220, 1 B. & 
P. Rep. 573. 7 T. R. 327. 

, far plaintiff. 

The instructions of the County Court to the Jury, that the 
evidence, introduced by the plaintiff, was sufficient to prove the 
defendant in possession of the premises, were correct. 

1st, Because the defendant receiving a deed from Abel F. 
Daine, with an agreement between Daine and him, constituted 
Daine a tenant under the defendant. 

2nd,' Because the certificate, signed by the defendant to Rich- 
ardson, shews that the defendant held and exercised a control 
over the premises and the growing crops. 

Richardson, in effect, acted under the defendant, and by bis 
license, in cutting the grain and grass. 

The defendant's title, by his deed from Daine, with those acts, 
was a sufficient possession, on the part of the defendant, to make 
him a party to the suit. 

The opinion of the court was delivered by 

Phelps, J. The only question in this case is, whether the 
defendant was in possession of the demanded premises, in such 
sense, as to subject him to the action of ejectment. It appears 
that one Daine was, in fact, in possession, who had previously 
conveyed bis right in the premises to the defendant, with an 
agreement that he (Daine) should retain the use and occupancy 
of the land for one year. 
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JS*^ I* » very clear, that Daine, by this arrangement, became the 
tenant of Gates, the defendant, and, under our statute, requiring 
the landlord to be joined with the tenant, an ejectment could not 
be sustained against Daine alone. It would be absurd to hold, 
that, under these circumstances, the action would not lie. 

Judgment affirmed. 



Hodfw * 



BntUftd. John W. Fkkelove r. Reuben Smith. 

1837. 



A person, who hat acted as grand juror in prosecuting for an offence be- 
fore a justice of the peace, is incompetent to try a civil action, brought to 
recover redress for the supposed criminal act. 

This was an action of trover. On the trial in the 
County Court,it appeared in evidence, that, before the com- 
mencement of this suit, Isaac Wheedon, the justice of the 
peaee, before whom this action was brought, and by whom it 
was tried, made a complaint, as grand juror for the town of 
Pittsford, against the defendant, for stealing the articles in ques- 
tion. The complaint was made to S. H. Kellogg, justice of the 
peace, and the articles were described as the property of the 
plaintiff. The taking and carrying away, alleged in the com- 
plaint, were the conversion, for which this action was brought. 
It further appeared that, when the defendant was arraigned be- 
fore justice Kellogg on the complaint, above mentioned, the said 
Isaac Wheedon appeared in support of the complaint — argued 
the case, and contended before the justice, that the said Smith 
should be held to trial, on the said complaint. The said Reu- 
ben was, however, discharged. It also appeared, that, on the 
Monday after the trial of the said complaint, Wheedon said he 
believed defendant was guilty of taking Freelove's money, that 
justice Kellogg ought to have bound him up to the county court, 
and if he, Wheedon, had been the court, he should have done 
so, as there was proof enough for that purpose. This action 
was afterwards brought before the said Wheedon, as a justice of 
the peace. The defendant appeared before the said Wheedon, 
and moved to dismiss the action, for that the said justice ought 
not to take cognizance of the same, for the reasons before men- 
tioned. The justice overruled the motion and the cause was 
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appealed by the defendant, to the County court The defend- ***»<• 

art renewed the motion to dismiss in the county court and that l8S7 » 

eourt decided that the action should be dismissed — to which de- 
cani the plaintiff excepted. 

for plaintiff* 

1. The justice was not of counsel, nor did he act as attorney 
to either party. 

S. Nor has be undertaken to advise or assist either party in 
die cause before him. 

3. Nor had the justice acted as an attorney in a cause in which 
be had been a justice. 

A justice's court is a court of limited jurisdiction, created by 
statute, and that statute must have a literal construction, and 
nothing can be inferred to curtail or enlarge the jurisdiction. 
Paime v. Eli, D. Chip. Rep. 39. State v. Bacheldor, 6 Vt. 
Rep. 484. 

A Foot, for defendant. 

This case comes within the intent and spirit of the statute, 
ptge 131, Sec. 24. p. 63, Sec. 20, and p. 557, Sec. 4. 

The opinion of the Court was delivered by 

PflXLPs, J. — This case was dismissed by the court below, 
upon the ground, that the justice, before whom the action was 
brought, and from whom it came up by appeal, was not compe- 
tent to take jurisdiction of it, 

The exception to his competency is, that he had previously act- 
ed as counsel in a cause growing out of the same transaction, and 
involving the same question of fact ; in short, that he had insti- 
tuted a criminal prosecution, which he conducted as counsel, 
and then took jurisdiction of a civil suit, brought to recover for 
the same act, which constituted the supposed offence. 

The statute, p. 131, of the revised laws, prohibits a justice of 
die peace from acting as counsel or attorney, in a cause, in which 
he has acted as justice. But it does not, in terms, prohibit his 
acting as justice, where he has acted as attorney. 

The 20th Section of the judiciary act, page 63, prohibits the 
judges of the higher courts from acting as judges in cases, where 
tbey have been attorneys or of counsel. 

The statute, also, prohibits State's attorneys from taking any 
fee or reward, from any party to a civil cause, growing out of 
any transaction, which occasioned a criminal prosecution, con- 
ducted by them. 



Fraelova 
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JSJjjjJ; How is this difference to be accounted for ? Did the Legis- 
1837 _ lature intend to prohibit the less evil and permit the greater? 
Or did they intend to restrict the judges of the higher courts, 
and rely, in the same particular, upon the discretion of inferior 
magistrates ? The situation oi a grand juror, prosecuting before 
a single magistrate, is precisely the same with that of a State's 
attorney, prosecuting before another court. The latter is for- 
bidden even to take a fee, as counsel, in a civil cause having a 
common origin with a criminal prosecution conducted by him. 
Shall the former be at liberty to act, not merely as counsel, but 
as judge in a similar case ? 

Here is an apparent -inconsistency, which can be accounted 
for, only upon the supposition, that the legislature did not antici- 
pate a case like this. A literal construction of these statutes 
results in an inconsistency too glaring to be adopted. We con- 
sider this case as within the spirit of these statutes, and are, there- 
fore, of opinion, that the suit was properly dismissed. A con- 
sideration of the consequences, which might follow from coun- 
tenancing such a proceedure, impels us to this conclusion. 
If we hold the magistrate to be competent, in this instance, we 
authorize a party in a justice's court to withdraw his action, if 
he find his success doubtful, and renew it before bis own counsel. 

Judgment Affirmed. 
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Zalmon Prindle v. Samuel Cogswell. Bamingtony 

F*htmuw 9 
1887. 



A justice has no jurisdiction of an action for breaking and entering the — 
plaintiff** close and taking and carrying away his horso, * to his damage 
•100/ 

This action was commenced before a justice of the peace, and 
went, by appeal, to the county court. The plaintiff declared 
against the defendant, for breaking and entering plaintiffs close 
and barn, and taking away his horse, of the value of ninety-nine 
^ dollars, and a rope halter, of the value of one dollar, and conclu- 
ded to the damage of the plaintiff, one hundred dollars. 

In the county court, the defendant moved that the action be 
dismissed, for want of appellate jurisdiction, in that court, of 
the cause of action. This motion was overruled. The defen- 
dant, then, pleaded the general issue, and a special plea in bar, 
that said horse and halter were taken, by virtue of a writ ot 
attachment, duly issued, in favor of one John Botsford against 
the defendant. The plaintiff new-assigned another and differ- 
ent taking. There were further pleadings, terminating in a de- 
murrer to plaintiff's sur-rejoinder. The county court rendered 
judgment for the plaintiff, and the principal question, reserve^ 
for the determination of this court, and the only one considered. 
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j555£* was, whether the county court had appellate jurisdiction of the 
A837 - cause of action, as presented by the plaintiff's declaration. 



Prindie Sargeant fy Miner, for defendant. 

co^idi This is an action of trespass upon the freehold. And although 
the declaration also alleges a trespass to personal property, yet 
this is not the gist of the action. 6 Jac. Law Die. 290. 1 
Chit. Plead. 176. 2 do. 429. 

The term close is technical, and imports an interest in the 
soil. Every unlawful entering into a house, room, out-house 
or other building, or upon land, is a trespass to real property, or 
a trespass upon the freehold, within the meaning of the statute. 
1 Chit. Plead. 173. 6 Com. Dig. 387. Stat, of Vt. 139, 
140. 

It would have been a sufficient answer to the declaration, to 
have shewn that it was not the plaintiff's close. 

M. L. Bennett fy S. Stoift y for plaintiff. 

The ad damnum in the writ corresponds, in amount, with 
the value, as alleged, of the personal property taken. From 
this it is evident, that, although the breach of the plaintiff's close 
is alleged, in form, perhaps, as a substantive injury, yet the 
plaintiff did not rely upon it as such. Such, too, seems to have 
been the construction put upon the declaration by the defendant. 
For he has left the breach of the close entirely unanswered, and 
has answered only as to the rest. This allegation, therefore, 
seems to have been intended by the plaintiff, and regarded by 
the defendant, as descriptive merely, to identify, beyond mistake, 
the trespass declared upon, by pointing out the exact place where 
committed. And this was the more necessary, inasmuch as the 
pleadings show a taking of the same property on, at least, two 
occasions. 

The opinion of the court was delivered by 

Phelps, J. This action is, on the face of the declaration, 
trespass on the freehold. It alleges that the defendant broke 
and entered the plaintiff's close, be.; and seeks to recover com- 
pensation for the injury. It is very clear that the plaintiff may 
recover for the injury to the freehold, and, if so, then the jus- 
tice cannot try the whole cause, if he cannot take cognizance of 
that injury. And as the amount claimed exceeds the jurisdic- 
tion of the justice in such cases, it follows that he has no jurisdic- 
tion of the case. The matter here alleged, by way of aggrava- 
tion, might have been alleged, substantially, as a personal tres- 
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pass ; but it is not so. It is on the face of the declaration, pri- 
ma facie at least, mere matter of aggravation, and whatever is a 1837 - 
justification, as to the breaking and entering, prima facie defeats^ 
tbe action. 

A new assignment might, indeed, avoid such a defence, as in 
Bubbel v. Wheeler, reported in Aikens. That was trespass up- 
on the freehold, alleging, by way of aggravation, the seduction of 
the plaintiff's daughter. The plea was not guilty, with notice 
of a justification of the trespass, under a license to enter the 
house. The court held, that proof of a license to enter the 
house would defeat the action, were it not that the plaintiff might 
new-assign, abandoning the trespass on the freehold, and char- 
ging the seduction, as a substantive trespass, and bad the same 
rights, under the notice, which he would have under a new as- 
signment, had the justification been specially pleaded. But in 
this case tbe difficulty is, that, upon the face of the declaration, 
the justice had no jurisdiction, the action being trespass on the 
freehold, and the sum demanded being over twenty dollars. 
This want of jurisdiction can not be helped by plea to the ac- 
tion, or any after proceeding ; because, tbe declaration shewing 
a case not within the jurisdiction of the court, it can not proceed 
stall. 

If we consider this declaration as counting upon several tres- 
passes, still the difficulty is not removed. If the court had no 
jurisdiction of the trespass upon the freehold, it does not help 
the jurisdiction to join a count in trespass, de bonis asportatis. 
We cannot distinguish between the damages claimed for one or 
the other. 

Finally, U we sustain this action, we virtually repeal the 
limitation in the act giving the justice jurisdiction ; for the party 
has only to include in his declaration something which might 
lay the foundation of an action of trespass to personal property, 
and, upon the plaintiff's doctrine, the justice would have gener- 
al jurisdiction of the trespass upon the freehold. 

Judgment of the county court reversed, and the action dis- 
missed, with costs* 

Vol. ix. 24 
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"jShm,' *°* u Voluntine ». Caleb Godfrey. 

1837. 



■ Where there is an express promise to pay a certain rent, and the premises 

Voluntine are actually occupied and not surrendered by the tenant, during the term, 
Godfrey, assumpsit for use and occupation may be sustained and the whole rent 
recovered, though moat part of the premises were consumed by lire du- 
ring the term and there was no written contract. 

This was an action of assumpsit. One count was for use and 
occupation of certain premises, being, principally, part of a woo- 
len factory, and certain tools, machines and privileges. This 
action was, by consent of the parties, submitted by rule of court 
to referees, who made report to the County court in substance, 
as follows ; that the plaintiff's claim before them consisted of 
but two items, to wit, fifteen dollars and fifty cents paid for de- 
fendant for insurance. This was not disputed. Also, three 
hundred dollars for use and occupation. In relation to this, they 
report, that the premises, with the privileges described in the 
plaintiff's declaration were, by the plaintiff, in April 1835, leased 
by parol to the defendant, for one year, for which the defendant 
agreed, by parol, to pay three hundred dollars : that in pursu- 
ance of said agreement, said defendant entered into possession, 
and occupied, until the 6th day of January 1836, when the fac- 
tory part of the leased premises was burnt, and he continued to 
occupy, through the year, all that part of the premises not con- 
sumed. Godfrey, in the course of the year, delivered to the 
plaintiff one condense card, at the price of $325,00, in pay- 
ment of said rent, and, for the balance, the plaintiff was indebted 
to him. The referees allowed the defendant the said $325, 
and allowed the plaintiff said $15,50 in money, and rent at the 
rate of $300 per year, up to the time the factory was burnt, 
and, after that time, only such sum as they adjudge^ the use of 
the remainder of said premises was worth. They retried that 
they intended to decide according to law, and submitted (he re- 
vision of tbeir proceedings to the court. The County court al- 
lowed to the plaintiff the whole rent of three hundred dollars, 
rendering judgment for the defendant, for a balance of only nine 
* dollars and fifty cents, to which the defendant excepted, a*d the 
cause passed to the Supreme court. 

J. S. fy U. M Robinson, for defendant. 
It is admitted that, upon an express covenant, the lessee i* bound 
to pay rent, notwithstanding a destruction of the premises, upon 
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the principle that the obligation to pay is created by the act of •jjjJjJJIJ; 
the party. Paradine v. Jane, Alley ne's Rep. 26. 1837 - 

So, too, in the action of assumpsit for use and occupation, Volunlillt 
where the agreement is in writing, and, therefore, valid by the qJ^;^ 
statute of frauds. 4 Taunt. Rep. 45. 

In that case, also, the liability to pay is created by the act of 
the party. 

But when there b a parol contract, as contra-distinguished 
from a written one, for the hire of premises, the parol contract 
is void by the statute of frauds. And if the tenant never occu- 
pies, no compensation can be recovered ; or if the tenant does, 
occupy, he is liable only in respect of his occupation. Swift's 
Dig. 133. 

The liability of the tenant, to pay for the use and occupation, 
is, therefore, created by law — and he is excused, if the premises 
are destroyed, upon the distinction, in the books, between an 
obligation imposed by law, and one created by act of the party. 
1 Datl. Reports, 210. 1 Swift's Dig. 13. 

Lyman $> Southworth,for the plaintiff. 

The referees should not have apportioned the rent. 

I. The rule is well settled, that where there is an express 
covenant to pa) rent, and no exception is made for cases of des- 
truction by fire, tec. — the rent may be recovered for the whole 
term, though the premises be destroyed. 2 Saund. Rep. 422, 
note 2, and cases cited. 2 Ld. Raym. 1477. 2 Stra. 763 and 
cases cited. 3 Johns. Rep. 44. 6 Mass. Rep. 63. 1 Term. 
Rep. 312 & 708. 6 Term. Rep. 688. 

II. Nor is there any sound distinction between agreements to 
pay rent under seal, and those not under seal. Baker v. Holt- 
pzaffell, 4 Taunt. 45. Sel. N. P. by Wheaton, 551. Boot 
v. Wilton, 8 East. 311. 5T.R. 141. 

That this action is an equitable action will not help the de- 
fendant. Courts of equity will not enjoin suits, brought to 
recover rent, when there has been a destruction of the premises 
by fire. 1 Maddock's Ch, 38. 18 Vesey, 115. 3 Anst. 
687. 

As to its being against equity, that the plaintiff should re- 
cover, it will be seen that cases have gone much further than 
this — as when the premises are no longer occupied — when there 
wis an offer to surrender, and when the lessee neglected to re- 
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JSV4r<(irf> i build, though he had covenanted so to do. 8 Johns. 44. 18 
A837 - ' Ves. 115. 1 Term. Rep. 310. 

III. Though the agreement to pay rent be by parol — still we 
believe the rule will be the same. 

The same reasons exist for enforcing such an agreement— 
thus, in each case, the lease is a sale of the premises for the 
term. The lessee continues to hold the land — and the lessor 
cannot re-enter. The obligation to pay is a duty created by the 
act of the party, and might have been provided against. 

Though, by the statute, we are prevented from maintaining an 
action on the agreement, still, the agreement should furnish the 
rule of damages, and, for that purpose it is not void — the de- 
fendant having occupied during the term — and claiming only 
that the premises were lessened in value, without the fault of 
the lessor. 

At any rate, a part of the property destroyed was not within 
the statute, being personal property. On what principle are we 
deprived of the rent for that ? 

But, admitting we could maintain no action upon the agree- 
ment, and that it did not furnish the rule of damages, on no 
principle could the defendant recover back money paid under 
the agreement. 

Though the referees speak of the machine as having been ap- 
plied in offset, yet, they tell us, at last, that it was delivered in 
payment of the rent, except $25, part of the price. 

The defendant, then, is in the attitude of a claimant under 
the statute, not of a resister of claims. He would use it as 
a weapon of attack, not oj defence. We believe he could not 
succeed in this, had he chosen never to enter into the occupa- 
tion of the premises at all — the plaintiff doing nothing to pre- 
vent him — it would be contrary to the whole current of authori- 
ties on this subject. 1 Swift's Dig. 260,861, 136. 1 Stark. 
Selw. 12. 2 N. P. 67. Peake's N. P. 6. 15. PfUlbrook v. 
Belknap, 6Vt. Rep. 383. 

But it was presented as a defence. 

By pleading payment, a defendant is estopped from saying 
the extract was by parol. 1 Swift's Dig. 265. Peake's N. P. 
C. 15. 

In this case, the defendant never attempted to rescind the 
contract. It is not in the power of the lessee after occupying pre- 
mises during the term, and paying rent agreeably to the contract, 
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to treat it as a nullity, and recover back the difference between 
the actual value, and what was paid. 
The opinion of the court was delivered by voiontiM 

Collamer, J. — Tinder the statement of facts reported, is the o«dW 
plaintiff entitled to sustain this action ? At common law, every 
reservation of rent was considered as of the realty, and to be re* 
covered by distress or debt, and this, whether by deed or by 
parol. This did not arise from any writing, required by the 
statute of frauds and perjuries, for it was so before this act was 
passed. Dartncd v. Morgan, Cro. Jac. 598. Yet, when there 
was an actual use by permission, and an express promise to pay, 
in consideration of the permission to occupy, this was not con- 
sidered as a lease and reservation of rent, and assumpsit might 
be sustained. This created much difficulty as to the form of 
the action ; to relieve which the statute of 11 Geo. 2. Ch. 19, 
was passed, which gives assumpsit in all cases, except where 
the demise is by deed. Here, there was an express promise to 
pay, and actual occupancy, by permission, and, therefore, this 
action of assumpsit can be sustained at common law, Whether 
that express promise is by word or by writing, is immaterial, if it 
is not by deed. It is not now necessary to inquire what could 
be done with a case of use, with no express promise to pay. 

The contract between these parties amounts to this. In con- 
sideration that the plaintiff will permit the defendant to take 
possession of the plaintiff's factory, tools, machinery and privi- 
leges, and use and occupy them one year, the defendant will 
pay the plaintiff 300 dollars. The plaintiff does permit the 
defendant so to do, without any molestation by the plaintiff, or 
surrender by the defendant. This is the contract, and this is in 
substance the declaration. How much is the plaintiff entitled to 
recover? 

It is undoubted law, that, where the defendant expressly 
agrees to pay rent, he must pay, though the buildings be con- 
sumed, as he has not guarded himself against such a contingency, 
by any exception. It is now insisted that this is peculiar to spe- 
cialty or covenant. This is not so. The case of Baker v. 
Hohpzqffett, 4 Taunt. 45, was not a deed, yet the tenant was 
compelled to pay the whole rent. It is further insisted, that 
the contract was for the sale of an interest in land, and void by 
the statute, and that, as no action can be sustained thereon, it 
should be wholly laid out of the case, and the plaintiff recover 
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rol^S* ' ^'y *> muc ^ as the defendant actually had the use of* Our 
ltfify - statute does not declare a parol contract, in relation to an interest 
VohmthM m ^ anc *> vo *d' I ( only provides that no action shall be sustained 
Godfey. thereon. TI>erefore a count, declaring on such a letting, as an 
executory contract, could only be sustained by a written con- 
tract. But this statute, like the other clauses . in the same sec- 
tion of the English statute of frauds, is entirely inapplicable to 
contracts executed. That statute provides that no action shall 
be sustained on a parol contract not to be performed within a 
year. Yet, if such a contract be made, and the service be per- 
formed, and action be therefor brought, the price fixed by this 
parol contract is the measure of damages. If a parol contract 
be made to give $5,000 for a certain farm, and the conveyance 
be actually made and accepted, and possession taken, most un- 
doubtedly an action may be sustained for the $5,000, notwith- 
standing it was agreed by parol, and though no action could 
have been sustained on it, as an executory contract. So, in this 
case, the contract was executed. The plaintifi sold the defen- 
dant the occupancy of certain premises, and delivered them. 
The defendant agreed to pay therefor a certain sum, and he 
made no exceptions. He has had that occupany, without mo- 
lestation from the plaintiff, and without surrender by himself. 
It is executed on the part of the plaintiff, uid is binding on the 
defendant. 

Judgment Affirmed. 
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Simeon Kimptow v. Horatio Walkjch. 

The covenant, arising oat of the words u yielding and paying," in a lease, is - 
ui implied covenant and the lessee is not Jiabje on it for rents accruing af- 
ter an assignment of his term. 

• This was an action of covenant broken, in which the plaintiff 
declared upon a lease executed by him to defendant, on the 8th 
day of January 1814, of certain premises in Manchester, at 
id annual rent of tweoty-6ve dollars, to be paid by defendant to 
one James Borland. The breach alleged was the non-payment 
of the several rents, from the execution of the {ease to the date of 
plaintiff's writ. The lease contained no covenant, in terms, on 
the part of the lessee, for the payment of rent, the demise being 
upon the condition of his " yielding and paying" the rent speci- 
fied. 

The defendant pleaded several pleas in^Ma^^PhirtRW plea, 
after alleging payment of the said seven 

date of said lease to and including accent due in tlejyear 
1817, proceeded as follows, viz : \\J$ 8f BOOliT 

And the said Horatio, in fact, saith fiat, after the makink of 
the said indenture in said declaration mhti|p|8fesVBe»rmny 
part of the rent in said declaration ' — irlina^. frrrtlr TJjfir" Q F Q i 
and afterwards, became due, and before any nresMfof covenant 
on his part, to wit, on the twentyrthird day of March, 1816, at 
Manchester aforesaid, he, the said Horatio, by a certain inden- 
ture of assignment, then and there made and duly signed by the 
said Horatio, and sealed with his seal, and then and there ac- 
knowledged by the said Horatio, and attested and recorded in 
due form of law, did then and there bargain, sell, assign, transfer 
and set over, for the consideration therein mentioned, to one Na- 
than Ball, his heirs, executors, administrators, and assigns, one 
equal undivided half or moiety of all the right, title, interest, un- 
expired properly, claim or demand of the said Horatio in and to 
the said demised premises in said declaration mentioned, so 
long as grass shall grow and water run. By virtue of which 
said last mentioned indenture of assignment, the said Nathan 
Ball, afterwards, to wit, on the twenty-third day of March, 
A. D. 1816, at Manchester aforesaid, entered into the said 
demised premises with the appurtenances, and then and 
there became and was possessed of one undivided half or 
moiety thereof, for the residue of said term then to come therein, 
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*™2££?> and unexpired, whereof the said James, as well as the said 
K37 - Simeon, afterwards, to wit, on the day and year last aforesaid, 
Kimpton at Manchester aforesaid, had notice. And the said Horatio 
w/iker. in f* act further saith, that, after the making of the said in- 
denture in the said declaration mentioned, and before any part of 
the said rent for the year 1818, and afterwards, became due and 
payable, and before any breach of the said covenant, on his part, 
to wit, on the 26th day of March, A. D. 1817, at Manchester 
aforesaid, he, the said Horatio, by a certain other indenture of 
assignment, by him, then and there made, and signed and sealed 
with his seal, and then and there acknowledged by him, the said 
Horatio, and attested and recorded in due form of law, for the 
consideration therein expressed, did bargain, sell, assign, transfer 
and set over to the said Nathan Ball, his heirs, executors, admin- 
istrators and assigns all the remaining right, title, interest, unex- 
pired property, claim and demand whatever, of him the said 
Horatio in and to the said demised premises, in said declaration 
mentioned, so long as grass shall grow and water run ; by virtue 
of which said last mentioned indenture of assignment, the said 
Nathan Ball, afterwards, to wit, on the day and year last afore- 
said, at Manchester aforesaid, entered into the said demised pre- 
mises, in said declaration mentioned, and then and there became 
and was possessed, exclusively, of the whole of the residue of 
said term, then to come therein and unexpired, whereof the said 
James, as well as the said Simeon, afterwasds, to wit, on the 
day and year last aforesaid, at Manchester aforesaid, had notice. 
And the said Horatio in fact further saith, that the said James 
Borland, with the knowledge and consent of the said Simeon, 
after the entry of the said Nathan into the said demised premi- 
ses, in said declaration mentioned, under and by virtue of the 
said indentures of assignment, to wit, on the first day of March, 
A. D. 1818, at Manchester aforesaid, did accept and receive 
of and from the said Nathan a large sum of money, to wit, the 
sum of twenty-five dollars for the rent aforesaid, in the said dec- 
laration mentioned, and then and there with the like knowledge 
and consent of the said Simeon, accepted the said Nathan as his 
tenant of the said demised premises, in said declaration mention- 
ed, and this the said Horatio is ready to verify, &c." 

To this plea, " so far as it relates to the several breaches of 
covenant, in the declaration assigned, in non-payment of the said 
annual rent for the year 1818, and to the commencement of this 
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suit," the plaintiff demurred. The county court decided saii ptea B J~J^?» 

sufficient, and rendered judgment that the defendant recover his l837 - 

costs. To this decision the plaintiff excepted. Kimptoo 

D. Roberts, jr. for plaintiff. w ^ 

The words, on which the plaintiff relies, as creating a cove- 
nant, are these : " To have and to hold, be. the said Horatio 
yielding and paying to James Borland,, his heirs, &c. yearly 
and every year, so long as grass shall grow, or water run, the 
ibll and just sum of 25 dollars." These words constitute m 
express covenant, and not a mere covenant by implication of 
law. 

These terms explain themselves ; for an express covenant, or 
covenant in deed, as it is termed in some of the books, can 
mean nothing else, than that the expressions, used in the deed, 
do, of themselves, import an agreement ; whereas a covenant, 
raised by implication of law, can mean nothing eke, than that 
the words used do not, of themselves^ express or imply an agree- 
ment, but that the law, for the sake of preventing injustice, or 
for better securing the enjoyment of the express covenant, at- 
taches to certain words a technical force, which would not, oth- 
erwise, belong to them. The law raises the implication, as 
much as to say that no such implication is found in the words. 
Bac. Ab. Covenant B., Vin» Ab. Covenant F. 1 Swift's Dig. 
353,355. 

The formal words, " covenant, grant," &c. are not necessary 
to make a covenant, but any form of words or mode of express- 
ion, which clearly evinces an agreement, will amount (being 
under seal,) to an express covenant. Bac. Ab. Covenant A., 
I Swift's Dig. 353. Vin. Ab. Covenant C. 21, fcseq. 7.Peters- 
dorff's Ab. 84. 2 Mod. 268. Sattoun v. Housfoun, 1 Bing. 
433. 1 Sel. N. P. 469. Moore, 135. 1 Esp. N. P. 267. 
Halktt v. Wylie, 3 Johns. 44. See instances of covenants crea- 
ted by the use of participles and otherwise, without the formal 
words of covenanting. Bac. Ab. Covenant A., Com. Dig. cov- 
enant (A. 2.) Yin. Ab. Covenant S. 6. 

The usual instances of covenants, by implication of law, are, 
where the words, dedi, coneessi, or demisi, are used in a lease for 
years, being held equivalent to a covenant for quiet enjoyment. 
Bac. Ab. Covenant B. Yet these words, of themselves, import 
no such agreement ; but, inasmuch as it is clearly unjust for one 
to assume the power of giving, granting, or demising what be has 

Vol. ix. 25 
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^SlS^,' no authority to give, grant, or demise, the law attaches to the act 
1837 done, rather than the words used, an obligation to secure the 
Kimpton grantee in the enjoyment of the thing granted ; and this obliga- 
wtikor. t; ° n k fi* es an( * enforces, by attaching an artificial force to cer- 
tain technical expressions, and implying a covenant, where the 
words used do not, of themselves, import one. Hence appears 
a marked distinction between covenants express, and covenants 
in law, that, in one case, an agreement is found in the words 
used, without the aid of an artificial implication, and in the 
other case, not. 

The words " yielding and paying/' as here used, seem to 
import an agreement, on the part of Walker, to yield and pay, 
or they import nothing. And so it is said of these words, and 
the word reddendo, in Bac. Ab. Covenant B. 1 Swift's Dig. 355. 
1 Sel. N. P. 470. and note 7. Giles v. Hooper, Carth. 135. 

These words do not create a condition of Walker's tenancy, 
but the whole language goes to create mutual covenants between 
Kimpton and Walker. They are so called in the indenture. 7 
PetersdorflPs Ab. 73 and 100. Boone v. Eyre 2 W. Blac 
Rep. 1312. S. C. 1 Hen. Blac. 273. 2 Saund Rep. 155. 
4 Day's Rep. 326. 

The words "yielding and paying" make an express covenant 
and not a covenant in law merely. 7 Petersdorfl's Ab. 85. 
Helyar v. Casbord, 1 Sid. 266. Newton v. Osborne, Sty. 
387. Porter v. Sweetnone, Sty. 406, 431. Hollis v. Can, 
2 i Mod. 87. S. C. Finch's C. R. 261. 1 Sel. N. P. 470, 
471. 1 Esp. N. P. 267. 1 Swift's Dig. 354. Via Ab. Cov. 
C. 10. 

Some authorities may be found the other way, but they are 
either the opinions of book makers, or the unsupported dicta of 
single judges. Of this character are 1 Saund. Rep. 241. b. 
note. 1 Sid. 447. 3 T. R. 402. 9 Ves. 330. 

It is a loose use of language, probably, that has led to this 
conflict of authorities ; and it is apprehended, that these words 
have sometimes been regarded as creating a mere covenant in 
law, because the formal words of covenanting are not used, but 
the intention to contract is a subject of implication, from terms 
used, which are not the most apt and formal to express such 
intention. Hence these words may have been said to imply a 
covenant, or to contain m implied covenant ; and from being 
said to contain or make an implied covenant r it would be easy 
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far as author to class these among covenants raised by implica- ^£!££^' 
tionoflaw; whereas ; it is clear that, however informal or in- ,837 
apt the words may be, if an agreement can be inferred or im- 
plied from them, they constitute an express covenant. There is 
no such third class of covenants as covenants implied, and the 
term seems to be a misnomer. A covenant is implied only by 
the law, and is not found in the words used. See instances of 
this use of language in 1 Swift's Dig. 355. Vm. Ab. Covenant F. 
1 Esp. N. P. 267. See also observations on this point in Ham* 
mood's parties to actions. • • 

This, then, being an express covenant on the part of Walker, 
binds him personally, and it is no defence to an action thereon, 
that he assigned before breach made by him, and that Borland 
accepted such assignee as his tenant. 1 Chit. PI. 36. 112. 1 
Sel. N. P. 475. Port v. Jackson, 17 Johns. Rep. 239, 479. 

Another view may be taken of this case. The case shows 
sufficiently that Kimpton was the lessee of Borland, and stood 
bound to pay him, as rent, 25 dollars a year, &c. When he 
would have assigned, therefore, it became him to be discreet in 
the selection of his assignee, and, inasmuch as by assignment, 
the estate, out of which he could have raised the yearly profit, 
would pass from him, he ought not only to have chosen a respon- 
sible assignee, but should have bound him in such a covenant, 
as would make him (Kimpton,) perfectly secure against the 
operation of his covenant to Borland. This security could be 
attained only by binding his assignee to perform that covenant 
lor him, and in his stead. Nor would this be driving a hard 
bargain with his assignee, and, at the worst, would be but pas- 
sing over to his assignee, his (Kimpton 's) covenant with Bor- 
land. It is under such circumstances, that Kimpton assigns to 
Walker all his interest in the premises. 

Now let us assume that this is, in effect, a covenant by Walk- 
er, to perform for Kimpton his covenant with Borland, and see 
whether all the circumstances of the case are not consistent 
with this assumption, and inconsistent with any other. And 

L The situation of the parties is to be observed, as referred 
to above. 

11. Kimpton's covenant with Borland is particularly referred 
to, to determine the days of payment ; and the provisions as to 
the sum to be paid, the mode and times of payment, in the two 
instruments, are identical. 
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1IL Borland is, in no way, affected by this language of Walk- 
er. He can neither sue upon it, nor churn any benefit from it, 
1Dm g m nor can be injured by \U To be sure, so long as Walker occu- 
waikw. pied, or was assignee of the term, Borland could recover of 
bira rent. But this, not by reason of any privity of contract 
between them, for it was not possible for Kimpton and Walker, 
by any arrangement between themselves, to have affected Bor- 
land, who claimed through neither of them. If, therefore, 
this language was introduced lor ihe sake of Kimpton alone, 
and Borland is no ways interested therein, how could Walker's 
assignment and the acceptance of rent from such assignee, by 
Borland, affect the obligation of Walker's covenant with 
Kimpton ? Port v. Jackson, 17 Johns. Rep. 479. 

There are other considerations, which go to show that these 
words constitute a covenant personally binding upon Walker. 

The deed is indented. The language of the deed, therefore, 
is, as well that of Walker as of Kimpton ; or rather, where an 
act to be done by Kimpton is spoken of, the language is Kiinp- 
ton's ; where an act to be done by Walker, it is the language of 
Walker. " To have and to hold," he. This is the language of 
Kimpton. " He the saidHoratio, yielding and paying/' fee. This 
is the language of Walker. 

Again, this deed is expressed to be made " for the consider- 
ation of the covenants and agreements therein after mentioned, 
reserved and contained, on the part and behalf of the said Ho- 
ratio Walker, he. to be done and performed." Thus, it appears 
that no money or other valuable thing, paid or given, entered 
into the consideration of the deed, but the same was made in 
consideration of certain supposed covenants on the part of Walk- 
er, which covenants are created by the words relied on, or there 
are no covenants on the part of Walker in the deed, and so the 
deed was, in truth, made upon no consideration. And in Kimp- 
ton's covenant for quiet enjoyment, referring to these words, b 
this language, " he the said Horatio Walker, his heirs, &c. pay- 
ing the rent, and performing all aud singular the covenants and 
agreements, before, in and by these presents comprised, secured 
and contained on his and their part and behalf to be paid, 
done, performed and kept, shall and may quietly enjoy, &c." 

Again, it is perhaps a consideration entitled to some weight, 
that this 25 dollars is not denominated rent. There was a pro- 
priety in this, for the idea of rent is, that it is payable as a re- 
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tuna for the possession of lands and tenements. It must, there* ^£j££T* 
lore, be rendered to the person, from whom the lands or tene- 18g7 ' 
ments pea*. Hence a reservation of rent to a stranger is void. Kmpton 
Co. LiU. 143. b. 3 Kent's com. 463, w&r. 

In this case, the land passed from Kimpton, but the payment 
was to be made to Borland. This is something, therefore, more 
than a mere reservation of rent, or it is nothing. Even had the 
word " rent" been used, it must have been regarded like the 
case, where an annuity, under the name of rent, is granted out 
of an incorporeal hereditament, which would operate as a per- 
sonal contract, and oblige the grantee to pay the money reserved, 
although it would be no legal rent in contemplation of law. 2 
Bl. Com. 42. 

Agai*, it is worthy of observation, that Walker covenants for 
himself alone, and does not name his assigns. There was a 
propriety in this, too, for the covenant is to pay a collateral sum 
to a stranger, and sums to be collateral to and not concerning 
the thing demised ; so that had Walker's assigns been named, 
they would not have been bound by the covenant. Spencer's 
case, 5 Rep. 17. 1 Sel. N. P. 507. 

If the preceding views be correct, it is a matter of no con- 
sequence in this case, whether, in the ordinary cases of les- 
sors and lessees, the words "yielding and paying" make an 
express covenant or a covenant in law. 

P. Smith, and A. L. Miner, for defendants. 

The defendant is not subject to the payment of rent, after he 
assigned his interest in the lease, and the lessor accepted the as- 
signee as bis tenant It is admitted that the common law of 
England makes the original lessee responsible, on all express 
covenants, notwithstanding an acceptance of the assignee of les- 
see by the lessor. It is believed, however, that the courts in 
this country will not adopt the principle ; for it clearly appears, 
that it originated in a mistake, and is not well founded. Ham. 
Parties, 129. The case before the court does not call for a de- 
termination of the question. 

The lessee, at all events, is not liable on covenants in law, af- 
ter he assigns his interest, and the lessor accepts of the assignee, 
as his tenant, by receiving rent, or otherwise. 1 Chitty PI. 36, 
112; Bac. Ab. Covenant E 4; Debt. D.; 1 Saund. Rep. 241, 
note 5; IT. Rep. 92; 4 do. 94, 98, 100; 7 do. 345; Cro. 
Jac. 523. 
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There b no express covenant in the lease, on the part of the 
m7 - " defendants to pay rent. The terms, " yielding and paying," do 
TH-fim p** constitute an express, but an implied covenant, or a covenant 
wrt«. m * aw * * Saund. Rep. 241, b> note S. Bac« Ab. Covenant 
B ; Com. Dig* Covenant A. 8 ; Piatt on Covenants, SO ; Har- 
per v. Burgh, 2 Lev. 206 ; Webb v. Russell, 3 Term. Rep. 
402; Vytyan v. Arthur y \ Barn* fe Cress. 416; & C. Dow. 
It Ry. 670; Iggulden v. May, 9 Ves. 330; Church v. Brown 
16 Ves. 264; Milts v. Auriol, 4 Ter. Rep. 98. 

The opinion of the court was delivered by 

Phslps, J,— This case coming before us upon a demurrer to 
the defendant's third plea in bar alone, we have no concern with 
the other issues determined in the court below. 

The sufficiency of the third plea depends upon the nature 
and effect of the covenant declared on. It is to be remembered, 
that there is, in the lease in question, no undertaking in terms, 
on the pan of the lessee, to pay the rents. The demise is 
made to him upon the usual terms, he " yielding and paying" 
certain rents therein specified. These words, " yielding and 
paying,' 7 be however, imply a covenant, and- the acceptance of 
the lease, upon these conditions, by the lessee, is, in legal con- 
struction and effect, a covenant or undertaking to pay the sti- 
pulated rent. This, I apprehend, is upon the principle, of such 
common application in cases of simple contract, where the law 
implies a promise from the act of the party, although none is, in 
fact, made. Thus, if he buy goods at a stipulated price, the law 
implies a promise to pay that price, although none is, in terms, 
made. So, in this case, the acceptance of the lease, upon the 
terms expressed in it, is becoming a party to the contract, in all 
its particulars, and involves, as a necessary legal consequence, 
an obligation to pay the rent. The contract being under seal, 
the undertaking, involved in becoming a party to it, assumes, of 
coarse, the technical form of covenant, and, hence, the doctrine 
of implied covenants is analogous to that of implied assumpsit. 

The case is the same with one, who becomes a party to the 
lease by assignment of the term ; he being liable to an action of 
covenant for the rents, although not an original party to the in- 
strument, upon the principle already stated. Now, with respect 
to him, it cannot be said, in strictness, that he covenanted " in 
and by the indenture ;" for at the time, when the instrument 
took effect, he was not a party to it. But, upon taking the as- 
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signment of the term, upon the conditions of the lease, the law ' 
implies a covenant or undertaking on his part to pay the rent. lfl37 ' 
So it is with each successive assignee ; and, hence, it is said that Kimptmi 
the covenant runs with the land. In other words, the covenant wSkm. 
is incident to the estate, and whosoever takes the one, is consid- 
ered to have voluntarily assumed the obligation of the other. If 
it be asked, why, in this view of the subject, the remedy is not 
by assumpsit, the answer is, that ibis doctrine was settled long 
before the action oi assumpsit came into genera) use* 

So far, there is no difficulty in the subject, nor is it of any 
importance, whether, the covenant growing- out of the words 
" yielding and paying," is considered an express or implied cove- 
nant. 

But here a question arises. Suppose the lessee assigns his 
term, is he liable personally in the action of covenant, for rests, 
which thereafter accrue ? Or, in other words, is there then sub- 
sisting a personal covenant, distinct from and independent of the 
covenant which runs with the land. Or, to state the question 
more particularly, with reference to this case, does the assign- 
ment involve a guaranty, on the part of the assignor, of the 
performance of the terms and conditions of the lease by the 
assignee? 

It is said in the books, that, if the covenant be txprtu, the 
lessee is bound, so long as the term endures ; but if implied, he 
is discharged whenever he is divested of the estate. The ques- 
tion then becomes this. Is the covenant created by the terms, 
" yielding and paying," an express or implied covenant ? Al- 
though the rale above mentioned, appears to be well settled, 
yet, upon the question, what is an express covenant, there is 
great confusion in the books. Indeed, whether the covenant in 
question be express or implied, is a question upon which the au- 
thorities are so contradictory as to furnish little aid in its solu- 
tion. The manner, in which the point is treated by elementary 
writers, may furnish a fair specimen of the confusion, which, has 
prevailed on the subject. 

Bacon classes this covenant with implied covenants. He thus 
illustrates the distinction : " A leases to B, rendering rent, and 
B. covenants to pay it> B. is liable after assignment, it being 
upon ao express covenant ;" cites Brownh and Sid. 447. Bat. 
A. Covenant E. 4. 
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^^SJ"' Viner, (Gov. F. ) says such a covenant is a covenant in law, 
1837 - or implied, and cites Brown! . 215. Dyer, 15th Hen. 8th, He 




Kimpton a ' so (Cov. C.) cites 2 Lev. 206. to shew it a covenant in law, 
walior. an d Sty. 387, 407 to prove it express. 

Selwyn says it is an express covenant, and cites Styles 407. 
But cites Sid. 447. 1 Saund. 241. note 5. and 3 T. R. 402. 
contra. 

Chitty cites, as cases of express covenant, 1 Saund. 241. and 
note. 1 T. R. 92. 7 do. 345. H. Black. 433. 4 T. R. 94, 100, 
and as implied, Sid. 447. W. Jones 223. Cro. Jac. 525. 

In PetersdorfPs Abr., Roll. Abr. is cited one way, and Siderfin 
the other. Swift classes them with covenants in deed, or express 
covenants, yet he says the words, " yielding and paying," imply 
a covenant. 

Sergeant Williams, in his note to Saund. 441. lays it down, 
that the covenant is implied. 

In short, the old authorities appear quite contradictory, and 
the elementary writers have handed them down to us as they are. 
I On the whole, however, the weight of authority, and especially 
modern authority, appears to be in favor of holding these cove- 
nants implied. 

The difficulty seems to have arisen from the indefinite use of 
the terms " express," and " implied," as having reference to the 
thing to be done, on the one hand, or the act of assuming the ob- 
ligation, on the other. Thus, the expression " yielding and pay- 
ing rent," expresses the thing to be done, and, in that sense, the 
contract is express. Yet the words are introduced, in form, as a 
condition of the demise, and are susceptible of such a construc- 
tion. Still the question, whether the lessee incurs a personal 
liability to be enforced by action, is not necessarily involved in 
the phraseology, but is left to legal construction or implication. 
It is true, that, by acceptance of the lease, the lessee becomes li- 
able for the rent ; but it is impossible for me to distinguish the 
origin of his liability from the ordinary case of an implied as- 
sumpsit, where the obligation arises, not from express underta- 
king, but from voluntarily assuming a relation, to which the law 
attaches certain liabilities. Indeed, remove the seal from the 
lease in question, and we have a case for assumpsit for use and 
occupation ; replace the seal, and the action must be covenant ; 
but the covenant in one case is as much implied a* the promise 
in the other. In my opinion, the distinction between express 
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and implied covenants, when taken with a view to the question ^J^S^' 
of the lessee's continued liability, has reference to the nature of 1837< 
the obligation assumed. For if the obligation of the defendant Kunpton 
be merely an incident to bis tenanqy> which is co-eval with it, waiior. 
and passes with it, by assignment, then it would seem that he is 
holden no longer than he remains tenant $ but if it be a personal 
contract, capable of subsisting distinct from and independent of 
the tenancy, then it subsists so long as the term endures. In- 
deed, the distinction has no sort of meaning, when applied to the 
subject matter of the covenant, to wit, the payment of the rent. 
The rent to be paid is always expressed in a formal lease, and 
must be, to render the reservation valid. 

It seems to me obvious that the distinction has reference to 
the matter of the obligation, and that, unless the lessee bind 
himself personally, in express terms, to the payment of the rent, 
his obligation is incident to his estate, and so far as it gives a 
personal remedy, by action oi covenant, k is implied. 

It was doubtless competent for the lessee to assume upon him- 
self to pay the rent, as an enduring obligation, which might survive 
an assignment of his term. Whether he has done so, in any given 
case, is a question of intention, to be gathered from the deed. 
If he expressly undertake, promise or covenant to pay it, the 
question is at rest ; but if he merely accept the lease, which re- 
serves the rent, and has the power, by law, to assign the term, 
the absence oi such express undertaking affords strong evidence 
of the intent of the parties on -this point. 

In this view of the subject, it is clearly incumbent on the plain- 
tiff, to establish the personal obligation. From the nature of the 
covenant, growing out of the assumption of the character of ten- 
ant, depending upon that relation, and accompanying it, in case 
of an assignment of the term, we are inclined to consider it as 
not involving, necessarily, and of course, a personal liability, capa- 
ble of being disconnected from the relation of landlord and ten- 
ant. If the mere acceptance of a lease upon the terms of " yield- 
ing and paying," is considered as amounting to a covenant, or if 
the covenant originates in such an act, it seems, that, if the rela- 
tion is transferred, it is so with all its incidents ; and if the lessee 
can divest himself of the character of tenant, he would of course 
clear himself of all liability incident to it. On the other hand, 
it is always in the power of the lessor to require a covenant, in 
terms for the payment of the rents, and, if such an obligation is 
Vol. ix. 26 
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5Xl2^' intended to be assumed, words should be used clearly indicative 
m ' of such intention, — such as " covenant/ 9 u agree/ 9 &c. 

Kimpton Another consideration fortifies this argument. An assignee ol 
waiicv. the term is liable to an action of covenant for the rent, in the 
same manner, and, I think, upon the same principle, as the origi- 
nal lessee. But, as to him, the covenant is implied ; for it is 
agreed on all hands, that he is not liable after he parts with the 
term. If, then, this covenant is implied, as respects him, how 
can its nature be different, as respects the original lessee ? If there 
be no covenant, except what is implied in the words, " yielding 
and paying," I can conceive no distinction between the liabilities 
of successive tenants. And if the obligation be merely incident to 
the estate, although it may be enforced by personal action, yet, 
if that obligation is transferred in one case, by assignment of the 
term, I see not how it is not in another. 

Upon the whole, we think that this covenant is to be con- 
sidered an implied one, so far as respects the question between 
these parties, and that it does not, on the face of it, import a 
mere personal obligation, resting upon the defendant, upon the 
footing of an express contract, after his tenancy has oeased. 
The judgment of the County Court is, therefore, affirmed. 
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WINDHAM COUNTY, 
February Tern, 1837. 



.Hon. CHARLES K. WILLIAMS, Chief Justice. 
" STEPHEN ROYCE, {j,,^.^- 
" JACOB COLLAMER. \ Atsutani Justue9 ' 



Samuel Allen, Jr. v. John P. Warren, wiodbam. 



An execution, issued by a justice of the peace, upon a judgment, in which 
the debt or damages do not exceed the sum of fifty three dollars, should " 
be made returnable in sixty days, though the damages and costs, together, 
exceed that sum. 

This was an audita querela, on the following complaint. 

" John P. Warren is attached to answer unto the grievous 
complaint of Samuel Allen, jr. who complains and says, that, 
heretofore, on the 4th day of March, 1636, the said John P. 
Warren, by the consideration of Pearley Fairbank, justice of the 
peace for Windham county, recovered judgment, in an action on 
judgment, demanding sixty dollars damages, against the com- 
plainant, for the sum of fifty dollars and ten cents, damages, and 
three dollars and thirty seven cents, costs of suit in that behalf — 
as by the record of said judgment, ready to be produced iu court, 
will fully and at large appear* And the complainant further 
says, that, afterwards, on the same 4th day of March, the said 
John P. Warren, prayed out his writ of execution of said judg- 
ment, for the sums aforesaid, dated the 4th day of March, 1836, 
and returnable within sixty days from the date thereof, the ten- 
or ol which writ here follows, to wit — [here follows the execu- 
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'KKSJi', don ^ all respects regular, except that it is returnable in sixty 
1837 - days.] And the complainant further says, that, afterwards, on 
Alten the 5th day of March, 1836, the said John P. Warren, at Wards- 

VTamn. k° ro > P ut t ' ie ^^ w " 1 * Dio l ^ e h&ods- of one Chandler Pratt, 
then a lawful deputy sheriff of Windham county* and procured 
the said Pratt, under color of said writ, to seize the goods and 
cattle of the complainant, to wit, one two-year-old colt, of the 
value of forty dollars, and the same convert and- dispose of to 
the proper use of said John P. Warren, under pretence of satis- 
fying said writ. And the complainant further says, that said 
writ is irregular,, null and void, in this, that the same is returnable 
within sixty days^ and mot within one hundred and twenty days 
from the date thereof, and the said writ, for such cause, ought to 
be set aside vacated and hold'en for nought ;— and the complain- 
ant has had no day in court to plead the matter aforesaid, in 
avoidance of the said writ. By alt which the complainant b 
greatly aggrieved," &c. 

To this complaint the defendant demurred. 

Complainant joined in demurrer. 

The County Court decided that the complaint was Insuffi- 
cient. To this decision the complainant excepted ; and the cause 
passed to the Supreme Court. 

R. M. Field, for the plaintiff. 

I. Audita querela is the proper remedy, where an irregular 
execution has issued on a regular judgngenU 

" Sci. fa. recited a judgment in the time of the King, which, 
in truth, was in the time of the King and Queeny and so no 
judgment to support it. Per Cta. lb strictness,. we ought to 
put them to Aud. que. but we generally relieve on motion.* 12 
Mod. Rep. 355. 10 Vin. Abr. 588. 

" If an execution issue irregularly on a regular judgment, and 
award of execution^ tne remedy for the party injured is, either 
by audita querela, or by motion to the court to set aside. ,,t 12r 
Mass. Rep. 483. 

The last case was cited and approved bjrthis court ih flfcrt 
but v. Mayo, 1 Dv Chip. Rfcp. 391. 

Audita querela is necessarily the only remedy against an ir* 
regular execution of a justice of the peace for as justice courts 
are constituted, without stated terms or succession, relief by 
motion is impracticable* 
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II. A mistake in the return of an execution is an irregularity 2^"; 
sufficient to avoid it. 1837 ' 

In Hatch, ex parte, 2 Aik. 28, it was decided, that an exe- Alton 
cution ,made returnable in one hundred and twenty days, which wamo. 
should have been returnable in sixty days, was bad, and would 
not justify an arrest. 

In Tichout v. CMey, 9 Vt. Rep. 415, this eourt held that 
an execution, nude returnable, by mistake, in sixty days, instead 
of one hundred and twenty, was. voidable;. Learned counsel,, on 
both sides, considered it wholly voTd. 

III. The execution of the judgment, set forth in the com- 
plaint, should have been made returnable in one hundred and 
twenty days. 

The act of 1825, Sec. 3, provides that, " whenever a judg- 
ment shall be rendered for a larger sum than fifty-three dollars, 
in pursuance of the provisions of this act, the execution shall 
be made returnable in one hundred and twenty days." Stat. 
p. 139. 

Two propositions are to be sustained by the complainant. 

1. That the judgment was for more than fifty-three dollars. 

2. That the judgment was rendered' in pursuance of the pro- 
visions of the act of 1825. 

1. The complainant insists that a judgment includes costs, as 
well as damages. The defendant, on the contrary contends, and 
so the County Court decided, that debt or damages alone con- 
stitute the judgment. 

At common law, costs, to nomine, were not recoverable, but 
they might be, and usually were, given by the jury, in the 
assessment of the damages. 3 Black. Comm. 399. 

By the statute of Gloucester and other English statutes, costs 
were expressly given, to be recovered with the damages. Id.. 
Ibid. 

The practice of' separating damages and 1 costs was adopted,, 
simply to avoid giving the plaintiff his costs of suit twice over,. 
once by the assessment of the jury, and once by the taxation or 
the court. In their real nature, however, costs have always been 
considered as a part of the damages. 

In the record,, they are mentioned as increase of damages. 

" Costs are,, in law, so coupled together, that they are accoun- 
ted parcel of the damages/ 1 2 Inst. 288. 

In Pilfoltfs case, 10. Co. 116, the word damna is said to in- 
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Frfwy, dude costs under its proper and general signification; thus, 
,837 - there are " darnnapro injuria illata et pro eapensis litis." 
^ In Phillips v. Bacon, 9 East. 304, Lord Ellenborough said, 
w wren. " costs are a consequence, by the statute of Gloucester, of de- 
taining the debt, and are a part of the damages. In contem- 
plation of law, the word damages emphatically includes costs" 

See also, 1 Lutw. 640. Cro. Jac. 420. 2 Wils, Rep. 95. 

" There can not be one judgment for debt and another for 
costs." Roll's Abr.516. 

In Graham v. Benton, 1 Wils. 41, it was decided, that the 
costs of a writ oi error, accruing after a certificate of bank- 
ruptcy, when the judgment was before, were barred by the cer- 
tificate. The reason given is, that "the costs and debt are 
one debt." 

See also, 1 H. Black. Rep. 29. 1 W. Black. Rep. 1317. 3 
M. & S. 326. 

In Weed v. Nutting, Brayt. Rep. 28, it was held that a 
judgment, in which illegal costs were allowed, was irregular in 
toto. This decision stands on the good legal reason, that the debt 
and costs form one entire judgment. 

The English statutes treat costs as forming a part of the judg- 
ment. Thus, the Stat. 23 H. 8 Cap. 13. 4 Jac. 1 Cap. 3. 8 
& 9 W. 3 Cap. 10, provide, that, in certain cases, the party 
shall have "judgment to recover his costs" The Stat. 22 fc 
23. Car. 2 Cap. 9, enacts, that, if too large costs, in a certain 
case, be given, the "judgment shall be void." The Stat. 3 Jac. 
1 Cap. 8 provides, that, in error, " bail shall be given to satisfy 
the debt, damages and costs, adjudged on the former judgment" 

Our own statutes uniformly use the word, judgment, to in- 
clude costs, as well as damages. 

At p. 216, interest is given on "judgments" after sixty days. 
Twas never doubted that interest should be computed on costs, 
as well as damages. 

At p. 135, jurisdiction is given to justices, in actions on "judg- 
ments," not amounting to more than fifty-three dollars ; and on 
" foreign judgments," not surmounting thirty-three dollars. Was 
it ever questioned that costs here must be taken into the account 
in determining the jurisdiction ? 

At p. 145, appellant may tender the " whole amount of the 
judgment" and plead in bar. Would it be sufficient to tender 
the debt or damages only ? 
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At p. 86, Sec. 94 and p. 196, Sec. 13, « mutuiljudgments" JEST 
may be offset, and execution Issue for the balance. What be- A83y * 
comes of the costs, if nothing, but mutual damages, are offset ? A]toa 

At p. 61, interest on the judgment is given, in case of failure w^^ 
to prosecute a writ of error commenced. Hence, it appears, 
that the Legislature was not ignorant of the distinction between 
judgment and debt. 

See also, pp. 87, Sec. 96. 151, 3 times. 72, Sec. 46. 73, 
Sec. 52. 66, Sec. 29. 

The act of 1821 contains, within itself, evidence of the 
sense, in which the Legislature intended to use the term "judg- 
ment." 

In the second proviso of Sec. 1 , it became necessary to speak 
of debt or damages, as distinguished from costs. If the defend- 
ant's definition be correct, why was not the word judgment used 
in that proviso, instead of the periphrasis, " sum in debt or dama- 
ges?" 

Again, in Sec. 6, the word judgment recurs, and in a connex- 
ion, not admitting of any cavil about its signification. A defen- 
dant, appealing, is allowed to tender a confession for the "amount 
of said judgment.' 9 It will not be denied, that judgment, here, 
includes costs as well as damages. Is it not decent to presume 
that in the same act, (and that short and carefully penned,) the 
Legislature intended the same thing by the same word ? 

The inference is, that the costs must be reckoned with the 
damages, in ascertaining the amount of the judgment. 

And this is reasonable and consonant to the true spirit of 
the act, for the design of this third Section was to favor debtors 
in large executions. But it is indifferent to the debtor, whether 
the money, to be paid, is to satisfy costs or damages. 

2. The judgment was rendered in pursuance of the provis- 
ions of the act of 1825. 

The complaint shows, that the damages, demanded in the ac- 
tion, were sixty dollars. A justice of the peace, by no other 
act,ceuld take cognizance of such an action, or render any judg- 
ment, at all, therein. For the ad damnum, though not conclu- 
sive to confer jurisdiction, is conclusive to take it away. See 1 
Aik. Rep. 250. 5 Vt. Rep. 124. Id. 503. 

It is no answer to say, that the amount of the judgment was 
not beyond what a justice might have rendered by the act of 
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Fd££2!J; 1811 ; for the amount, actually recovered, is never considered in 

1837 * determining the jurisdiction. Brush et ah v. Torrey, Bray. Rep. 
Alton J41# 

w M «n. j) m Kellogg, for defendant* 

I. As the debt or matter in demand, in the suit Warren v. 
Allen, did not exceed fifty-three dollars, the execution was pro- 
perly made returnable in sixty d^ys. Statute of 1811, p. 137. 
Statute of 1803) p. 135. 

II. The justice had jurisdiction of the suit, by virtue of the 
the act of 1811, and did not need the aid of the act of 1821. 
The judgment was oot rendered in pursuance of the provisions 
of the act of 1821. 

HI. The provision of the act of 1821, requiring executions, 
in certain cases, to be made returnable in one hundred and 
twenty days, applies only to that class of cases, falling within 
the enlarged jurisdiction, as created by the act, or, in other 
words, where the debt or matter in demand exceeds fifty-three 
dollars. 

The jurisdiction of the justice is determined by the amount of 
the plaintiff's demand, without reference to the costs accruing in 
the progress of the suit. 

IV. This view is conformable to the language and spirit of 
the statutes, and is believed to correspond with the uniform prac- 
tice throughout the State. 

The opinion of the court was delivered by 

Collamer, J. — The statute of 1821, (Com. laws, p. 139 ) 
increased the jurisdiction of justices of the peace from fifty-three 
dollars to one hundred. This was considered a relief to debt- 
ors, in saving them cost But as they had been previously sub- 
ject to suit, on demands above fifty-three dollars, to the County 
Court, whose sessions were only twice in each year, and they 
could procure delay by reviewing their causes to the next term, 
when they came to be sued on such demands before a justice 
of the peace, they would be subject to execution, without delay* 
To relieve them, in some measure, from this increased dispatch, 
it was devised to have executions with a longer life. It was 
then, for the first time, that an execution for one hundred and 
twenty days was provided for. From this view, the mind is 
naturally led to expect, that the new execution would be pro- 
vided only for the cases, that were now newly included in the 
justice jurisdiction ; granting this delay to those who bad delay, 
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m another way, before. In the third section, it is provided, 

u that whenever a judgment shall be rendered for a larger sum 

" than fifty-three dollars, in pursuance of the provisions of this AIkra 
"act y the execution shall be made returnable within one hun- wanm. 
" dred and twenty days ; any former act to the contrary not- 
" withstanding." The judgment, then, must not only exceed 
fifty-three dollars, but it must have been rendered pursuant to 
the provisions of this act, increasing the jurisdiction above fifty- 
three dollars. The judgment, in this case, including costs, was 
over fifty-three dollars, but the debt or damages was under that 
sum. It was a judgment rendered in an action on judgment. 
Was it in pursuance of this act, or was the judgment such a one, 
as the justice might have rendered, without this act ? We think 
he might have rendered such a judgment, without this act, and, 
therefore, the execution might issue for sixty days. But a fur- 
ther examination of this statute seems more clearly to settle 
this question. By the previous laws, where the body was taken 
on mesne process, and bail procured, in order to hold the bail, 
execution must be given out in thirty days, and delivered to the 
proper officer, and a return of non est inventus made, within 
sixty days from the judgment. To leave this law in force, would, 
in a great measure, frustrate the delay, intended by the one 
hundred and twenty day executions. In making provision for 
this, it became again necessary to speak of, and more distinctly 
define, in what cases such executions should issue, how they 
should be executed, and the effect on bail. All this is done in 
the fourth section. The last sentence, in that section, is as fol- 
lows : " and no bail shall be discharged, because a non est in- 
ventus return is made in sixty days, in any case, where final 
judgment is rendered by a justice of the peace, and where the 
judgment shall exceed the sum of fifty-three dollars, in debt or 
damages. 99 This renders it perfectly certain, that it was in those 
cases only, where the debt or damages, recovered, exceed fifty- 
three dollars, was the execution to run one hundred and twenty 
days. 

Judgment Affirmed. 
Vol. ix. 27 
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JJJJJ^ John Blandin 8t Samuel Stebbins, heirsof John Blandin, 
l837, deceased, appellants, ». Sally Blandin, Executrix of the 
will of J. Blandin deceased, appellee. 

The p archaic, after the execution of a will, of land, which would be inclu- 
ded in the general description of the land devised by the will, is no revo- 
cation of the will, in whole or in part. 

This was an appeal from a decree of the Probate Court, ap- 
proving the will of John Blandin, deceased* The .case will ap- 
pear from the opinion of the Court, delivered by 

Collamer, J. The last will and testament of Blandin de- 
vises his whole home farm. It gives the use of it to the widow, 
to support her and the two youngest sons, until they become of 
age, and then one half to be disposed of in paying certain pecu- 
niary legacies to other children y including John, the present ap- 
pellant, and the other half for the two youngest sons. 

Among several pleas r now filed by the appellants, showing 
why said will ought not to be approved, the third alleged, in 
substance, as follows: That, at the time of the making of 
said will, the fee of one half of said farm, was in John Blan- 
din, Jr., who afterwards conveyed the same to the testator, 
and the plea concludes, that, thereby, the will was revoked. To 
this plea there is a demurrer and joinder. 

In the case of Chraves and Others v. Sheldon, 2 D. Chip. R. 
71., the doctrine of implied revocations, or revocations at law, is 
examined by the court, and this conclusion deduced ; that, in 
this state, and under our statute, no will can be revoked, in whole 
or in part, but in the way pointed out by the statute, except 
from the necessity of the case. That is, when the testator has 
aliened the devised estate, and there is nothing for it to operate 
upon, in so far, it is revoked. 

In the present case, the devisor sold some of the land devised, 
and it is obvious that, in purchasing more land r no necessity ari- 
ses for revocation. This will merely raise a question of what 
portion of the land will pass by the will, after it shall be appro- 
ved, but constitutes no objection to its being approved. It is 
believed that no case can be found of a revocation of a will being 
produced by new purchases. 

It is, however, insisted, that, inasmuch as this deed was from 
John, Jr., an heir at law, it altered the condition of the property, 
the heirs and legatees* The new condition of heirs or of lega- 
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tees Is not, even at common law, ground for an implied revoca- JSjjJJJ 1 ; 
tion. Nothing, short of an essential change in the condition of 1837 * 



the devisor, will effect this. It is not, however, apparent from Blamli „ & 
the plea, that the condition of John Jr. or his property, was Ste ^ ,M 
changed. Had the plea alleged that John, Jr. held one half this 8 *"' Blanmn 
farm, as advancement from his father, and, after the execution of 
the will, surrendered it, that would have shown change; but, as 
it now stands, it merely shows that the testator purchased of his 
son that half of the farm, the same as from a stranger. We do 
not see how this purchase could be any revocation of the will, 
even at common law, as it is, in no way, inconsistent with the will. 
Indeed, when we find a man devising land which he does not own, 
and then proceeding immediately to purchase that same land, and 
leave his will unaltered, and dying seized of the same, it seems 
so far from a revocation, as to be taking direct measures to set 
up and perfect the devise, to give it full operation, and to manifest 
an intention, which is the great point to be looked to in the com- 
mon law doctrine of implied revocation. It is, however, not 
necessary now to decide what land will pass by this devise. 

Judgment that the third plea is insufficient. 

Wm. C, Bradley, for the appellants. 

R. M. Field, for the Executrix. 



Cyrus Washburn, Executor of Apollos Clapp, v. Thomas 522J?* 
W. Titus. 1CT7 - ' 

(in Chancery.) 

The testator conveyed to defendant a farm and took back a bond and mort- 
gage. The executor brought a bill to compel a performance of the bond, 
according to the construction claimed by him. The answer stated the 
bond and mortgage and claimed that the defendant had performed the 
condition thereof. 

Held, that the construction to be given to the bond, as well as, whether the 
same had been performed, were questions to bo tried in the courts of law ; 
that the remedy of the orator was wholly at law, and the bill was dis- 
missed without prejudice, but with cost. 

On the 20th December, 1834, the orator's intestate conveyed 
his farm, in Vernon, to the defendant, for the consideration, as 
stated in the deed, of $ 1700. The defendant, on the same 
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JJj^J|^» day, executed to the intestate a bond, in the penal sum of 02500, 

ie37 conditioned, as follows, viz — " that, whereas, the above named 

Wuhborn Appollos Clapp has this day deeded his farm, lying in said 
Tiu». Vernon, containing one hundred and twenty acres more or less, 
lor the consideration of seventeen hundred dollars, for the sup* 
port and maintenance of the said Appollos, to Thomas W. Ti- 
tus, who has agreed to support and maintain the said Apollos, to 
the extent of said means and sum, and the interest accruing on 
the same ; — 

Now, if the said Thomas W. Titus shall well and truly main- 
tain and support the said Appollos Clapp, on the said place in 
Vernon, or at such other place as the said Appollos and Thomas 
W. may agree upon, in sickness and in health, from this time 
forth, during his natural life, and shall, at all times, deport him- 
self tenderly and respectfully towards the said Appollos, and 
shall furnish and supply him at all times, with good and suffi- 
cient food, apparel, medicine, fire, lodging, room and every thing 
proper and comfortable, according to his condition and situation, 
and shall furnish him, from time to time, with all necessary, pro- 
per and convenient money for his own benefit, use and expendi- 
ture, until the whole amount of the consideration, and amount of 
seventeen hundred dollars aforesaid, with the interest yearly ac- 
cruing on the same, shall be fairly expended, as aforesaid, in 
said Appollos' support, then this obligation to be void, other- 
wise to remain in full force and virtue. 

THOMAS W. TITUS, [L. S.] 
To secure the performance of the condition of the bond, the 
defendant, on the same day, executed a mortgage deed of 
the premises in question to the intestate, the proviso of which 
deed was as follows, to wit — " if I, the said Thomas W. Titus, 
my heirs, executors, administrators or assigns, shall well and truly 
pay, or cause to be paid Appollos Clapp, and furnished and pro- 
vided for him, his heirs, executors or assigns the maintenance 
and support of the said Appollos Clapp, from the date oi this 
instrument, during his natural life, or till the whole of the above 
consideration and amount of seventeen hundred dollars, and the 
interest accruing thereon, shall be fairly expended in his support; 
and shall furnish and supply him, the said Appollos Clapp, at 
all times, with good and sufficient food, apparel, medicine, fire- 
wood, room and every thing proper and comfortable, according 
to his condition and situation, and shall furnish him, from time to 
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time, with all necessary, proper and convenient money, for bis ^JJSJJSS 
own benefit, use and expenditure, until the whole amount of 1837< 
seventeen hundred dollars, as aforesaid, with the ioterest yearly WMhbarB 
accruing on the same, shall be fairly expended, as aforesaid, in Ti J^ 
said Appollos' support, according to the tenor and effect of my 
bond, bearing even date with these presents, and duly executed 
and delivered to the said Appollos, then, this deed to be void, 
otherwise in full force and effect." 

The other facts in the case sufficiently appear from the opin- 
ion of the Court, delivered by 

Williams, Chan, -The bill states that the testator, Clapp, was 
afflicted with the delirium tremens, and became debilitated so as 
to be unable to carry on and manage his farm ; and that, on the 
1st December, 1833, he leased it to the defendant, to receive his 
support by way of rent ; that on the 20th December, 1834, the 
defendant persuaded and induced the orator to sell and convey 
the farm to him for the sum of $1700, on credit, and, that defen- 
dant agreed to pay said sum of $ 1 700 ; that on the 28th October, 
1835, the testator died, and the orator was appointed executor ; 
and praying that defendant may be decreed to pay the sum of 
$ 1700, deducting what he has expended in the support of tho 
testator. 

The answer sets forth the contract, by which it appears that, 
at the time of executing the deed, the defendant, Titus, execu- 
ted a bond and mortgage, which are stated in the answer. 

The testimony does not warrant the allegation, that any means 
were made use of to persuade or induce the testator to make the 
contract, or execute the deed ; nor is there any evidence that 
the mind of the testator was weak, or that bis faculties were im- 
paired by age or disease. On the contrary, he appears to have 
been a man about middle age, peaceable in his behavior, and, for 
aught that appears, as capable as he ever was, of disposing of 
his estate, making any contracts or managing his affairs ; but that 
he was addicted to intemperance. Nothing appears, but that 
he fully understood the nature, extent and consequences of the 
the contract he did make with the defendant. He frequently 
expressed himself satisfied with the manner, in which he was 
treated by the defendant. There is nothing in the contract 
itself, which a man, in the exercise of his faculties, might not 
make, or, in other words, an intelligent man might make such a 
contract as the defendant contends was made by the testator, as 
well as such an one as the orator contends for. If the contract 
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windbwn> was for his support, it would have been singular if he had inser- 
J 837. te( j a provision as to his funeral expenses, the omission of which 
Waihburn has been argued as evidence of his incapacity. Surely, no man, 
tu'ub w ^° was * nvest ' n S a sura °f money to be expended for his sup- 
port and maintainance, and which he contemplated might be 
exhausted, in that way, before his death, would insert *a provision, 
that a certain part of that sum should be reserved for the pur- 
pose of his burial; the testator, much more rationally, in his will, 
provided for the paying of those expenses, from his personal 
property, out of the legacies therein given. We should not be 
warranted, therefore, in this case, from the testimony, in rescind- 
ing the contract, upon any of the grounds mentioned, if the 
prayer of the bill had been framed for that purpose. 

We must, then, turn our attention to the contract, as contained 
in the bond and mortgage, learn what it is, and whether the 
orator is entitled to the relief prayed for, or to any other relief, 
under the general prayer. 

In the first place, it may be remarked, that the bill sets forth 
no trust, either express or resulting. In framing the bill, the 
orator could not have had in view a trust arising by operation of 
law, on the bond and mortgage, as neither of them are noticed 
in the bill. Possibly, however, if the papers, produced, estab- 
lished a trust, we might so consider it, and decree accordingly. 
The construction, to be placed on the contract, is to be learned 
from the writings executed, and not from any parol testimony. The 
parol testimony, however, does not disclose any thing different 
from what the writings themselves purport to be. As the ora- 
tor has not insisted on any trust in the bill, neither can we dis- 
cover, from the testimony, any trust, which calls for the aid of a 
court of chancery to enforce, or carry it into effect. The testator 
executed a deed. The defendant executed a bond and a mort- 
gage, to secure the performance of the conditions of the bond. 
The bond and mortgage were the consideration of the deed. The 
land was conveyed by the deed, and the testator took such a 
bond and mortgage as he thought proper, and with such con- 
ditions as he thought would secure the performance of the con- 
tract made between them. 

Whether, therefore, the defendant was to pay $ 1700, for the 
farm, at all events, or whether the condition was performed, when 
he supported the testator, in the manner' therein prescribed, until 
his death, or whether his obligation is to pay any thing further, 
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are wholly questions"of law, arising upon the construction to be {J^^™* 
placedjon the bond and mortgage. 1837 * 

In this view of the case, we can see no reason for the inter- 
position of the powers of a court of chancery. The remedy 
of the orator, if he has any, is upon the bond and mortgage. 
We cannot vary the terms of the condition, or make any new 
one. If the construction is as contended by the orator, he may 
sue at law, either upon the bond, or by action of ejectment to 
recover the premises mortgaged, or he may come into chancery 
to foreclose his mortgage. At any rate, he cannot call upon the 
court of chancery, in this suit, to put a construction upon that 
bond, and decree a payment of the same. On the other hand, 
if the construction is as contended for by the defendant, it will 
furnish a good defence to any action, which the orator may in- 
stitute, either upon the bond or mortgage. As we consider the 
orator not entitled to enforce this contract or bond in a court 
of chancery, the result is, that the bill must be dismissed with 
cost, but without prejudice. 

Keyes fy Bradley, Solicitors for orators. 

J. Phelps fy Daniel Kellogg, Solicitors for defendants. 



i$n'< 



f0f 

216 *~ CASES IN THE SUPREME COURT 



WINDSOR COUNTY. 
February Term, 1837. 



PitK8KNT,HoN. CHARLES K.WILLIAMS, Chief Justice 
* STEPHEN ROYCE, ) 
" JACOB COLL AM ER, > Assistant Justices. 
" ISAAC F. REDFIELD, > 



1837. 



Ebenezer Pierce v. Luther Gilson. 

Windsor. Action of trover may be maintained by the maker of a note, which has 
February, been paid and left, by mistake, in the hands of the holder. 

. But such action cannot be maintained, when the fact of payment is denied 
by the holder. 

Testimony may be given to shew that a violent quarrel existed betwoen 
the party and a witness, introduced against him, without enquiring of 
the witness as to the quarrel. 

This was an action of trover for the conversion of a note, 
which, the plaintiff alleged that he executed to the defendant, 
and subsequently paid, and left in the hands of the defendant, 
who refused to deliver it to the plaintiff, on request. 

The defendant pleaded the general issue, and introduced tes- 
timony tending to prove that he executed the note in question, 
and that he afterwards paid the full amount due on it, to the de- 
fendant, and, by mistake, left the note in defendant's possession ; 
that he afterwards called on the defendant for it, who declined 
to give it up, claiming that it was not paid, and threatened to 
commence a suit upon it. The plaintiff, also, introduced testi- 
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mooy , tending to prove that the last sum of money, paid by him, YiSJEf , 
and which completed the payment of the note, was not indorsed 1837 - 
on the note, and that the name of the plaintiff was not erased "£• 
flora the note, nor in way obliterated therefrom. GUt00 ' 

The defendant insisted that the plaintiff, upon this evidence, 
was not entitled to go to the jury ; that, if the evidence was be- 
lieved, it was not sufficient in law to entitle him to recover, and 
moved the court for a nonsuit. 

But the court overruled the motion, and decided that if the 
jury believed the testimony, the plaintiff had made such a case, 
as entitled him to recover. 

The defendant then introduced testimony tending to contra- 
tfict one of the witnesses, introduced on the part of the plaintiff, 
and the principal one, by whom the note in question was identi- 
fied, as the one paid, and offered to prove that a violent quarrel 
existed between said witness and the defendant. But the court 
excluded the testimony, on the ground, that the question must 
first be put to the witness himself. 

The defendant requested the court to charge the jury, that the 
testimony disclosed no act oi the defendant, amounting to a con* 
version of the note. But the court declined so to charge the 
jury, but instructed them, that, if they believed that the note, in 
question, had been paid and left in the hands of the defendant, 
by mistake, and if they should find that the plaintiff did demand 
the note of the defendant, and the latter refused to give it up to 
the plaintiff, it was such evidence of conversion, as entitled the 
plaintiff to recover. The jury returned a verdict for the plaintiff. 

The defendant excepted, and, also, moved in arrest of judg- 
ment, for the insufficiency of the declaration. This motion was 
overruled by the County Court, and the case came up to this 
court for revision. 

A. Tracy , Jor defendant. 

The County Court erred in excluding the testimony offered 
by defendant, to prove the existence of a violent quarrel between 
one of the plaintiff's witnesses and himself, on the ground that 
the question must first be put to the witness himself. 

It is admitted that such is the rule where the attempt is to 
discredit a witness by proof that he has said that, which is incon- 
sistent with his testimony on the stand. 

But the cases are not analogous. In the case now under con- 
sideration, the inquiry is as to a collateral and independent fact, 

Vol. ix. 27 
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j^^; and the party, making it, is bound by the answer, if put to the wit- 
I837 - ness himself. In the other, it is strictly in point, as matter of 
Hint cross examination, and hence the party, making it, is not conclu- 
Giw ^ e( l by the answer, but may still show the fact by other testi- 
mony. 

It is believed that no authority can be found sustaining the 
decision of the county court. The authority of judge Swift is 
directly against it. Swift's evidence, 148. 

It may perhaps be said, that, admitting there was error in this, 
the testimony excluded was not of a character sufficiently im- 
portant to warrant a new trial. But the case shows the witness, 
sought to be discredited, to have been a material witness, and 
that he was contradicted by other testimony. And this court 
will not undertake to say how far the testimony excluded might, 
when added to the other testimony, have gone to convince the 
jury that his story was not to be believed. If the testimony 
was legal, the defendant bad a right to have it weighed by the 

jury- 
But the view the court may take of this question is of little 
importance in the present case, if the motion in arrest prevails, 
and we think it must, for the want of any sufficient cause of ac- 
tion set forth in the declaration. 

That trover cannot be maintained for a note, which has been 
paid, and left in the hands of the payee, is believed to be well 
settled by the case of Todd v. Crookshanks, 3 Johns. Rep., 
432. 

The action of trover is founded on property, and cannot be 
sustained for that, which is utterly valueless, and which cannot 
be considered as property in any sense ; and such, by the plain- 
tiff's own stowing, was the character of the note sued for — mere 
waste paper. 

It cannot be sustained for the purpose of creating a defence 
to an action, that may, or may not, thereafter be brought. 

The present action was brought, not for the purpose of re- 
covering five cents, or any other sum, but for the purpose of 
creating a record, which shall operate as a bar to any future ac- 
tion on the note. 

Nominal damages, only, were or could be claimed, and it will 
not be pretended that a note, which has been fully paid, has any 
property or value in it, which can be the subject of proof or es- 
timation. 
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If the declaration, then, can be sustained, it is on the ground 
that trover may be sustained for that, which is, ia itself utterly 
valueless, with a view to protect the party from a future action " 
for the same cause. In other words, it may be sustained, not 
to recover the value of property converted,, but for the sole purpose 
of creating evidence in relation to it. And,, for such purpose, it is 
believed no authority can be found sustaining it. 

Admit the principle, that trover may be sustained for a paid 
note in the hands of the payee,, and it follows that justices of 
the peace have unlimited jurisdiction in relation to notes of hand. 
The damages, in such cases, are necessarily nominal, and the 
maker of a note of $500, or any other sum, may set up pay- 
ment, bring his action of trover for the note, before a justice of 
the peace, setting his damages at five or ten cents, and if he can 
succeed in getting a judgment, the note is forever barred. 

But it is said, in the present case, that the final payment is 
not indorsed on the note, and that the plaintiff's name is not 
erased or obliterated. If either had been done, it will not be 
pretended that the action could have been sustained. 

Can this, however, difference the case ? It is only another 
form of the evidence, and can the right of action depend upon 
the mere form of the evidence? It is true, the evidence in this 
case did not exist in either of these forms, but it existed in some 
form, or the plaintiff could not have obtained a verdict, and the 
mere form of the evidence certainly cannot vary the principle. 

The case of Todd v. CrookshanJcs is believed to be the only 
case, that can be found, that is directly in point. But the plain- 
tiff relies very much upon the case of Buck v. Kent, 3 Vt. Rep. 
99. But that case, as well as the cases there cited, is believ- 
ed to rest on very different principles. The action, in that case, 
was not brought to try the question of payment, but it was to 
recover substantial damages for an injury, occasioned to the 
plaintiff, by the wrongful conversion of the note. The note had 
been disposed of by the defendant ,in violation of his agreement, 
and for a valuable consideration, and the plaintiff had paid the 
foil amount of it. He was then most manifestly entitled to the 
amount he had paid. No such facts exist in this case. So, too, 
in the cases cited from 6 Mass., 2 Bos. & Pull., and 10 Johns. 
Rep., the facts are different from the present case, and so, 
upon examination, will it be found with all the other cases. 
And, in no one instance, can a case be found, it is believed, 
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%£%% where the action has been sustained upon grounds such as exist 
1837 - in the present case. 

C. Coolidge, for plaintiff. 

The plaintiff, as the maker of the note in question, had al- 
ways,, from the moment he made it, the general property in it ; 
and, on the instant of its being pud, his right to the possession 
of it accnaed* 

I. Because, though paid,, the note was on the face of it evi- 
dence of a debt, and was, therefore, susceptible of being used 
to his prejudice. He was, also, entitled to it as being, in his 
possession, prima facie evidence that he had paid it. It would 
constitute a means of defence. That the note was of no value 
to the defendant, does not afiect the question. It was of vafoe 
to him, who made it and had paid it. The case shows that the 
plaintiff's name was still on the note, and in no way obliterated. 

IL So universal is the practice of surrendering paid notes, it 
may well be considered as implied in every case of giving a 
note, that, whenever the maker shall pay it, he will be entitled 
to have it given up to him ; and, perhaps, no stronger proof of 
the universality of this usage can be afforded, than is afforded by 
the fact, that hardly a case is to be found in the books, in which 
the question has directly arisen. 

III. The right claimed by the plaintiff is well grounded upon 
authority. See Starkie Ev. 1503. 18 Com. Law Rep. 146. 
3 Johns, cases, 243. 3 Vt. Rep. 99. 

As to the refusal of the conrt to permit evidence, by others, to 
be given to a quarrel existing between the plaintiff's witness and 
the defendant, it is insisted that, when the witness may be con- 
tradicted by other evidence, if he deny the particular fact, the 
law requires that the witness himself be first inquired of, as to 
the fact. 3 Starkie Ev. 1741, 1753,-4,-5. 

The opinion of the court was delivered by 

Williams, Ch. J. That an action of trover may be main- 
tained for a written security, is too well settled to admit of 
dispute. A paper, whether it be a lease, deed, note, or bill of 
exchange, is but evidence of a title, or of a contract ; and, if 
lost or wantonly destroyed, the title or the debt is not thereby de- 
stroyed. The same objection, which has been insisted on here, 
might be urged as an objection to any action of trover for a written 
security, viz. that the same evidence, which would maintain the 
action, would supply the want of the paper, whenever it should 
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become a subject of controversy. As evidence, such papers jSEJjJ 
have a value attached to them, and, therefore, whoever illegally 
withholds them from him, who is entitled to the same, is liable ' 
to an action of trover. A note is evidence of a sum of money Gi ^ 
due from the maker, and, as such, is of value to the holder, and 
because it is such evidence, it is of value to the maker to have 
it in possession, or cancelled, when he has paid the same, either 
as evidence of his having made the payment, or to suppress an 
evidence of his indebtedness, which ought not to exist. To 
compel a .person to deliver up papers to be cancelled, which 
would otherwise be evidence of their contents, but which ought 
not to be held for that purpose, is frequently asked for and or- 
dered in chancery. Suits in chancery, and writs of audita que- 
rela, may be instituted, quia timet, when the same evidence, 
which would sustain the bill or suit, if it could always be pre- 
served, would prevent the fears from ever being realized. 

The right of the person, who has paid a note, to have it de- 
livered up to him, was recognized in the ease of Eastman v. 
Potter, 4 Vt. Rep. 313, and in several cases there referred to. 
The very question, whether an action of trover can be maintain- 
ed, for a note paid, at the suit of the person making the pay- 
ment, has been settled by authority. The cases, mentioned in 
3 Starkie, 1503, as well as the decision in the case of Buck v. 
Kent, 3 Vt. Rep. 99, are decisive that such an action may be 
maintained. The case from 3 Johns; 433, is the only one conflict- 
ing with this principle. But while such an action is recognised, 
it should be so guarded as to prevent either inconvenience or 
injustice. It will not answer to permit a litigated question of 
payment to be decided in such an action. The action should 
# be permitted only where, not only the evidence of payment is 
unequivocal, but also where it was understood by both parties. 
As long as that subject is in dispute, and while the holder of 
the note claims that it is not folly paid, he has a right to retain 
the note as evidence of indebtedness. In this case, the evidence 
introduced tended to show that the note was paid and left, by 
mistake, in the hands of the defendant. If such were the facts, 
the plaintiff was entitled to the note. But, if, at the time the 
plaintiff paid the note, as he contends, the defendant insisted 
that something further was due, although he may have been 
under a wrong impression as to that fact, he could safely insist 
upon retaining the same, until the question of payment was 
settled. 
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« 



i^^; On the other ^question, we recognise the rule, that whenever 
183y ' the credit of a witness is to be impeached, by proof of what he 
P ioroo has said, declared, or done, he is first to be asked, upon cross- 
Giton. examination, whether he has said, or declared, or done that, 
which is to be proved, and we think it not only a satisfactory one, 
but one, which must be observed. And the application of this 
rule would, in many cases, require, that the witness should be 
inquired of, on cross-examination, in relation to controversies. 
Yet there are other cases of quarrels between a witness and par- 
ty, where such an examination could not be necessary. A 
paity has a right to have the jury know if there is any hostility 
or bad feeling existing between the witness and him, at the time 
of his testifying. For that purpose, it may be shewn that a law 
suit has existed, calculated to excite personal dislike ; that a 
violent altercation has taken place, arising to personal violence. 
We can see no reason why, in some such cases, the inquiry 
should be first made of the witness. The aggression may have 
been on the part of the party, and not of the witness. The 
witness may think that he entertains no ill will towards the party. 
The fact of the controversy is all, which is to be shewn ; but the 
nature of the quarrel is not to be explained. In the case before 
us, the defendant gave evidence, tending to contradict one of the 
witnesses introduced on the part of the plaintiff, and then offer- 
ed to prove, that a violent quarrel existed between the witness 
and the defendant. What the nature of the quarrel was, is not 
stated. We think this testimony was proper, and we cannot see 
why it was incumbent on the plaintiff either to prove, or attempt 
to prove this, by cross examination of the witness. It was a 
distinct, collateral fact, not directly to impeach the witness, but 
to shew his feelings towards the party, and of the same charac- 
ter, as shewing the relationship, or connection between the wit- 
ness and tlie party producing him. As the quarrel may have 
been of a nature, which did not require that the witness should 
be first inquired of, on cross examination, we think the county 
court erred in excluding the testimony offered. 

Judgment reversed. 
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Lothsr Foot v. Benjamin Maxbam & Elkanah Max jEJ!J_» 
ham. - 

L. deeded to M. a tract of land, subject to a lease, which, as to one part, ex- 
pired let February, and the residue, 1st May, and also subject to a mort- 
gage to one D. of about $700,00, and covenanted that the mortgage 
should be discharged before the expiration of the lease', or that M. should 
not be obliged to make any further payments on the notes given to secure 
the purchase money, $309,00 of the purchase money wm paid 
when the deed was given. In an action on one of,4he notes; Aeta, 
that the ambiguity arose from the testimony, shewing .the pay nient of the 
$300,00; that the parties intended by the terit^itzpSuHon of the lease,*' 
the time when it first expired as to parj f vfz, 1st of May , and that the 
failure of L, to discharge the mortgage to D. before that time, operated 
as a release of all the notes given fbr||)e purchase money. 

This was an action on We, dated, March 17, 1834, for three 
hundred dollars, payable in one year, to William Lewis or bear- 
er, and indorsed to plaintiff. 

Plea — non assumpsit, with notice of special matter. 

On the trial of the said issue, by the jury, the plaintiff read, 
in evidence, the note described in the declaration, with the indors- 
ment thereof,*the execution being conceded. 

*The defendants gave evidence to prove, that on the 17th day 
of March, 1834, they purchased of said William Lewis, certain 
land in Sherburne, and paid therefor, in money, three hundred 
dollars, and gave five notes of hand, of which the present was 
the one first falling due, and, as a part of said contract, the seal- 
ed instrument herein after mentioned, was executed and deliver- 
ed, between said parties* The defendants gave further evidence, 
tending to show, that the mortgage to Dain, mentioned in said 
instrument, was yet outstanding, an incumbrance on said land, 
the said Lewis not having procured the same to be discharged, 
nor obtained any quit-claim of the same. The sealed inststru- 
ment above mentioned, was as follows, — 

" This agreement, made and entered into, this 17th day of 
« March, A. D. 1834, by and between William Lewis, Jr. of 
" Woodstock, in the county of Windsor, of the one part, and 
" Benjamin Maxham and Elkanah Max ham, both of Bridg- 
" water, in the same Windsor county, of the other part wit- 
" nesseth ; — 

u That whereas the said Lewis, of the first part, hath this day 
" deeded to the said Benjamin and Elkanah Maxham, a certain 
" parcel of land, in Sherburne, in the county of Rutland, con- 
" taining about fifty acres of land, by deed of warranty, and 
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ftfe£!£; " whereas y one Aaron Coltoo, of the said Sherburne, baa here- 

l<fl7 I " tofore taken a lease of the same premises, oi the said Lewis, 

*£* " which lease will expire, on the mill part of said premises, oo 
u the first day of February, 1835, and on the residue, on the 
" first day of May, A. D. 1835, and whereas, the said Lewis, 
" on the 4th day of February, A. D. 1831, executed a deed of 
" mortgage, of the said premises, to one Oxenbridge Dain, for 
" $704,41, which said mortgage to said Dain is yet undis- 
" charged ; — Now,- the said Benjamin and Elkanah hereby agree 
" to and with the said Lewis, not to take possession, under their 
" said deed from the said Lewis, until the time the lease of the 
" said Colton, from the said Lewis, shall expire according to the 
u terms thereof — and the said Lewis doth hereby agree to and 
" with the said Benjamin and Elkanah, their heirs and assigns, 
" that his said mortgage deed, to said Dain, shall be discharged 
" of record, or procure a deed of quit-claim from the said Dain 
" to said Benjamin and Elkanah, previous to the time of the ex- 
" piradon of the said lease to the said Colton, from the said 
" Lewis, or that, in case it is notj the said Benjamin and El- 
" kanah shall not be obligated or holden to make any further 
" payments on the notes given to secure the purchase mo- 
" ney of the said premises, so deeded to them, by the said 
"Lewis." 

In testimony whereof, &c. 

( Signed) WILLIAM LEWIS, Jr. Seal. 

BENJ. MAXHAM. Seal. 

j ELKANAH MAXHAM. Seal. 

The plaintiff requested the court to charge the jury that, not- 
withstanding this shewing, the plaintiff was entitled to recover. 
The court declined so to charge, but instructed the jury that, if 
they found the execution of the note on the occasion, and for 
the consideration aforesaid, the execution of said sealed writing 
being conceded, and found the Dain mortgage not released or 
any quit-claim thereof, they would find a verdict for the defen- 
dants. The jury retured a verdict for defendants, and the plain- 
tiff excepted. 

Aikens fy Edgerton,for the plaintiff. 

The note, in question, fell due on the 17th March, 1835 ; 
about six weeks prior to the expiration of the time given Lewis, 
by the terms of the agreement, to remove the incumbrance of 
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the mortgage. The other notes falling due in successive years jyjjj* t 
thereafter. ]837 - 

The notes and the agreement are, in effect, parts of the FooL 
same contract, by which the defendants assumed to pay Lewis Mix£ms. 
9300, on the 17th day of March, 1835— $300, on the 17tjw 
March, 1836, $150, on the 17th March, 1837, and the b^^ 
ance on the 17th March, 1838, leaving Lewis his election, ei- -*• 
tber to procure a discharge of the mortgage to Dain, prior to the 
1st day of May, 1835, or waive all "further payment*" 
of the aforesaid sums ;— or, in other words, the defendants as- 
sumed, unconditionally, to pay $300, on the 17th March, 1835, 
and, unless Lewis procured a discharge of the mortgage, by the 
first day of May, thereafter, they were to be freed from the 
"further" or remaining payments. 

The law will not presume that the parties contemplated a 
failure or neglect of the defendants to pay their notes at maturi- 
ty, till they had some legal right to withhold such payment* 
Such right could only accrue to them upon the event of Lewis' 
failure to redeem, or rather his making Am election not to re- 
deem the premises from the balance of the Dain mortgage, 
which event could not happen until the last day oi April, 1835, 
six weeks and more after the note, in question, became due. * 

The failure of Lewis to redeem the Dain mortgage is made, 
by the agreement of the parties, to operate as a release of the 
notes, contemplated to be unpaid at the time of such failure, in 
the nature of stipulated damages, for leaving the incumbrance to 
be removed at the expense of the defendants. 

To say that such failure, or election, should also operate as a 
forfeiture of other moneys, due before the failure, and contem- 
plated to have been already paid, and which would have been 
paid, but for a breach, by the defendants, of their contract to 
pay on the 17th March, 1835, would be to reward them for 
their breach of contract, by increasing the plaintiff's forfeiture, 
far beyond what the parties stipulated in the contract. 

Marsh fy Williams, for defendant. 

The difficulty arises from the circumstance, that the note, by 
the terms of it, became payable before the conditions, specified 
in the articles, were to be performed, and from the expression in 
the articles, " the said Benjamin and Elkanah shall not be obli- 
gated or holden to make any further payment on the notes given 
for the security of the purchase money," &c. 

Vol. ix. 29 
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jK£J', ^he P° wer of the payee to control or postpone the payment 

*f^ of a note, already due or becoming due at a future day, by such 

F J* an instrument as the articles, cannot be disputed. Indeed, the 
payee may covenant never to sue, which may be pleaded and 
^^will operate as a perpetual bar, and this, alike, whether the note 
^V now due, or falls due at a subsequent period. 
^ And such a covenant, made while the note remains in the 
hands of the payee, is, by the law then in force, equally im- 
perative on the indorsee as on the payee. 

The question rather is, what was the intention and understand- 
ing of the parties at the time ? 

The meaning of the parties cannot be ascertained from the 
contract itself, but, as in other cases, recourse must be had to 
other papers executed, and perhaps to other facts happening con- 
temporaneously with the contract — This is more evident, as the 
contract refers toother papers, executed at the same time, with- 
out describing them sufficiently. 

In cases of doubt, the instrument is to be construed most 
strongly against the covenantor. 

This being a latent ambiguity, must be explained by testi- 
mony. 10 Mass. Rep. 459 & 379. 

The case states that there was proof, that the mortgage to 
Dain, mentioned in the contract, was still undischarged on the 
record, and that no deed had been procured from him to the de- 
fendants — that the note, in suit, was one of the notes given for 
the purchase money of the land, to which the contract relates, 
and that the sum of three hundred dollars was paid down, at 
the time of the purchase. 

Now the court may well believe that the expression, "Jitr- 
ther payments " refers to the money then advanced. 

Indeed, the case admits of no other construction. Nothing is 
said in the instrument about any payment having been made by 
the defendants, and yet, the word, further, clearly refers to some 
payment, then already made, on the execution of the deeds. 
The case would then shew that all the notes, given for the land, 
were included in the contract. 

Nothing appears but that the contract was to be at an end, in 
case the Dain mortgage was not redeemed by Lewis, by the 
time stipulated ; at any rate, the defendants were not bound to 
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take the land and might abandon the purchase, by forfeiting the jJjJJEk 
payment already made, which was a sufficient forfeiture. i637. 

The court may reject the word further* It will then read, Foot 
" no payment on the notes/' &c. 7 Vt. Rep. 104. m****™. 

This construction is strengthened by the fact, that the money 
and four years interest on the Dain mortgage nearly correspond 
with the balance due of the purchase money, deducting $300, 
paid down. It corresponds, also, with the equity of the case. 

But the construction, contended for by the plaintiff, will re- 
quire the court to interpolate a whole sentence, viz — u further 
than the note, which falls due before the condition is to be per- 
formed," 

In Jackson v. Hudson, 3 Johns. Rep. 375, 387, it is said, 
where a deed may enure several ways, the grantee shall have 
his election which way to take it. 

*ln Jackson v. Myers, 3 Johns. Rep. 388, 95, the intent, 
when apparent, and not repugnant to any rule of law, will con- 
trol technical terms — the intent, and not tlie words, is the es- 
sence of every contract. 

In Jackson v, Gardner, 8 Johns. Rep. 394, 406, — that 
exceptions in a deed, and every uncertainty, are to be taken fa- 
vorably to the grantee. 

In Keisselbrack v. Livingston, 4 Johns. Rep. 144, 146, it is 
said, parol proof is admissible when the contract, in the first in- 
stance, is imperfect, without referring to facts aliunde, even to 
correct a mistake in the contract itself. 

In Souverbye v. Arden, I Johns. Rep. 251, 252, a declara- 
tion, made at the time of delivery, as to the intent of the par- 
ties, may govern the deed. 

Parol evidence may be admitted, that words, taken down in 
writing, were contrary to the concurrent intention of the parties. 
1 Madd. Ch. 60. 

The opinion of the court was delivered by 

Williams, Ch. J — It is to be regretted that the parties to 
the sealed instrument, dated the 17th day of March, 1834, 
were not more explicit. By a very trifling alteration in the 
phraseology, the contract would have been such an one as the 
plaintiff contends for. An omission of a single word would 
have placed it beyond a doubt, that the parties intended what 
the defendant now claims they did. By adding after the word 
" notes," " thereafter due or payable," the plaintiff could have 
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windior insisted, without any fear of contradiction, that no other notes 
1637. were intended to be released, than those which fell due after 
'the expiration of the lease; and by omitting the word "further," 
there could have been as little question, that all the notes, exe- 
cuted to secure the purchase money, were intended. We are 
required, however, to put a construction on this contract, as it 
appears from the case, as presented ; and we are, by no means, 
certain, that the introduction of other evidence might not have 
warranted a different construction. By the introduction of other 
evidence, it is not meant that evidence of the declarations of the 
contracting parties, as to their intent, would have been received. 
But, possibly, other facts may have existed, which would tend, 
at least, to shew to what the parties had reference, by the terms 
made use of. Very possibly, the powers of a court of chan- 
cery might be successfully exercised, in bringing about a differ- 
ent result from the one, to which we arrive, from our present 
views of the contract. In short, we are far from feeling any 
degree of certainty, that a decision, either way, of the case be- 
fore us, may not manifestly be unjust and inequitable, as to the 
parties. 

The doubt or ambiguity, m this case, arises from [the use of 
the term "farther" connected with the term "payments " 
which Lewis covenanted the defendants should not be holden to 
make, or in other words, which he released, in case he neglect- 
ed or refused to procure a discharge of the Dain mortgage by 
the time stipulated. The agreecnent itself does not mention 
that any payments had been made, either towards the purchase 
money, or on the notes. Indeed, no payments could have been 
made on the notes, as they were executed at the same time 
with the agreement. If the note, declared on, had been the 
only one given for the purchase money, there could have been 
no question, but that the agreement referred to that note, and 
the term " further" must have been rejected as superfluous, 
whether the note was payable before or after the expiration of 
the lease. If the note sued, together with the other note of 
$300, payable at the same time, had been the only two notes, 
given for the purchase money, the same consequence would have 
followed. The doubt, then, arises from the introduction of the 
other evidence ; to wit, the mortgage, by which it appears that 
there were still three other notes of $375, payable after the 
lease had wholly expired. The ambiguity, therefore, in this in- 
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stance, arises from the introduction of extraneous evidence, jjjjjj'' 
rather than from the instrument itself. What, then, are we to la37 - 
suppose, was the intention of the parties to this instrument, ta- Poot 
king into consideration their situation at the time, having refer- 
ence to the facts, which were then before them ? On the one 
hand, it seems difficult to suppose, that they could have intended 
that notes, payable before the expiration of the lease, would not 
be paid at maturity ; and on the other, it is equally difficult to 
believe, that the defendants would, in addition to the three hun- 
dred dollars, paid at the time of the execution of the contract, 
have also undertaken to pay the two notes of three hundred 
dollars each, making in all $900, and have retained only $375, 
to pay the Dain mortgage, which was stated at $604,41, and, 
with the interest, would have amounted to about $870 ; and to 
have permitted them to retain the sum of $975, for the pay* 
ment of $870, would, to say the least, have given them a good 
bargain. If there had been no more than from $300, to $400, 
due on the Dain mortgage, and that so understood by all the 
parties at the time, then it would have been rational and consis- 
tent that the agreement should have been for the defendants to 
pay the two $300 notes, and the residue left to meet the con- 
tingency of Lewis failing to pay the mortgage ; and such, pro- 
bably, we should have considered they intended by their contract. 
Bnt this does not appear to have been the case, and the Dain 
mortgage, so far as we can learn from the agreement, amounted 
to the sum of $870, as before mentioned. 

The parties, understanding that the sum was due, may be 
supposed, by the expression " further payments," to refer to the 
payments already advanced, to wit, the $300, paid at the time 
of the execution oi the contract, rather than to any payments, 
which would thereafter be made of the notes executed and to 
fall due thereafter. Further, it is susceptible of doubt, to what 
period the parties referred, as the time of the expiration of the 
lease. By a very critical exposition or construction of the words, 
the lease would not expire until all the premises were freed from 
the lease. 

The agreement states, that Colton had taken a lease, which 
"toM expire, on the mill part of said premises, on the first of Feb- 
ruary, 1835, and on the residue, on the first day of May, 1835." 
In another part it sajs, that the said Benjamin and Elkanab, the 
defendants, shall not take possession under the deed from said 
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mS^' Lewis, " until the time the lease of the said Colton, from the 
lb37% said Lewis, shall expire, according to the terms thereof." The 
" parties in the agreement, then, evidently considered and speak 
of the lease as expiring, as well on the first of February as the 
first of May ; one part on the first of February, and the other 
on the first of May. It may, therefore, be considered, as the 
other papers and circumstances, which were in proof, would 
render it highly probable and equitable that it should have been 
so, that the parties intended the Dain mortgage should be ex- 
tinguished and discharged before the defendants were to enter 
into possession, and that they intended by the term " expiration 
of the lease" the time when it expired as to the mill, and when 
the defendants were to go into possession of that part of the 
premises. This construction seems to be required, in order to 
do justice to the parties to the contract, and render the whole 
* contract not only just and equitable, but remove any ambigui- 

ties in the other language made use of. None of the notes 
would then have been due, before Lewis was to have procured 
a discharge of the mortgage. The words " further payments" 
would then evidently refer to the payments already made, or be 
rejected, and it would have been optional with Lewis, either to 
v have paid the Dain mortgage, which, with the interest, would 

have amounted to about $875, when the defendants notes be- 
gan to carry interest, and collect all the notes of the defendants ; 
or, by neglecting so to do, leaving with them $975, a part of 
which was not due under two, three, and four years, to meet 
that mortgage. Our construction of this contract, then, is this, 
that the covenant, contained in the agreement, that the defend- 
ants should not be holden, or obligated to make any further pay- 
ments on the notes, given to secure the purchase money, extends 
to all the notes given, and, of consequence, to the note in suit ; 
and that the failure of Lewis to pay the Dain mortgage, opera- 
ted as a releasing of all the notes. The judgment must, there- 
fore, be affirmed. 
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Frederick Downer 0. John Downer. i&t. ' 



A testator made a bequest to a trustee, to be applied to the benefit of the 
cestui que trust, as should be found necessary, in (he judgment und dis- 
cretion of the judge of probate for the district of H. — Held, that the 
trustee was accountable for the property, received as trustee, in a court 
of Chancery, and not in the court of probate ; that, in the exercise of the 
discretion and judgment, confided to him, the judge of probate acted per- 
sonally, and not officially, and no appeal lay, to the Supreme Court, from 
his proceedings and doings. 

The facts in this case will appear in the opinion of the court, 
delivered by 

Williams, Ch. J. It appears that Andrew Downer, deceas- 
ed, made his will, in which was a bequest in the following words : 
" I also give and bequeath to my son, Frederick Downer, for his 
"use and benefit, $666,67; which sum is te be paid, by my 
" executors, into the hands of my son, John Downer, in trust, for 
" the benefit and comfort of my son Frederick ; and it is my 
" will and direction that the said trustee pay over, quarterly, in 
"each year, the interest and profits of said sum, for the comfort 
" and support of my son Frederick and his family, as he may 
"want and stand in need ; and it is my will, if occasion should 
"require, that such sums of the principal should, from time to 
" time, be applied for his comfort, as shall be found necessary in 
" the judgment and discretion of the judge of probate, for the 
"district of Hartford." It appears that the legacy abated, so th^t 
only $300,89, was paid to the trustee. The judge of probate 
has made two orders, as to the expenditure of the legacy ; one 
on the 7th May, 1828, the other on the 2d September, 1829. 

In December, 1834, John Downer, the trustee, was called to 
render his account before the court of probate. His account 
rendered was disallowed in part, and it was adjudged that he had 
in his hands the sum of $215,73. From this order he appealed 
to this court, and on this appeal the case comes before us. The 
account has been referred to a commissioner, who has made his 
report, and on that report several questions have been argued. 

As this case comes before us on an appeal from the court of 
probate, our jurisdiction is only appellate, and we can only ex- 
ercise those powers, which belong to a court of probate. The * 
court of probate, we consider, had no jurisdiction over the trus- 
tee, and was not the tribunal, before whom his accounts were to 
be adjusted, and they could not make any order in the premises. 



232 CASES IN THE SUPREME COURT 

W i837 aor> The will constituted John Downer a trustee. He received the 



legacy, as such, and must be holden to account, as other trustees, 

uowner an( j su bj ect to the same regulations. He is amenable to a court 
i>own©r. Q f chancery, and not the court of probate. The reference in 
the will, to the judgment and discretion of the judge of probate 
for the district of Hartford, does not give him any new jurisdic- 
tion, or authorize the court of probate to call the trustee to ac- 
count, or make any order or decree in relation thereto. The ex- 
pression in the will designates the individual, who holds the office 
of judge of probate for the district of Hartford, as the person, 
whose judgment or discretion was to be exercised, and who was 
to be consulted by the trustee, if any expenditures, beyond the 
interest of the legacy, became necessary. In the exercise of 
that discretion and judgment, the judge would not act officially, 
but personally ; and, of course, there could be no appeal from 
his proceedings and doings. 

As the court of probate had no jurisdiction over the trustee, 
and had no authority to examine into or settle his accounts, the 
proceedings in this case are irregular, and the cause must be 
dismissed. 

D. Pierce, for appellant. 

T. Hutchinson, for appellee. 
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Ebknkzer Rix «• David Adams & George Throop. fJEJE" 



If one procure toother to become his surety, end subsequently procure a 
third person to sign a promise of indemnity to the first surety, there be. 
ing no new consideration, and this not being done in consideration of 
any contract, made at the time of the original contract, the contract of 
indemnity is roid, for want of consideration. 

Forbearance to sue for an indefinite time, or a promise to remain, as surety 
lor another, for an indefinite time, is no sufficient consideration for a 
promise to pay the debt, in the one case, or to indemnify the surety in the 
other. 

This case came before this court on exceptions to the decision 
of the county court, against the sufficiency of the first count in 
plaintiffs declaration, on demurrer and joinder. That count 
was as follows : 

"For that, at said Royalton, on the thirtieth day of March, 
" in the year of our Lord, one thousand eight hundred and 
" thirty two, the said David Adams was making a contract with 
" Solomon Downer, of Sharon, in said county, and becoming 
" indebted to said Downer, and was about to give him a note, 
"with surety, for the sum of one hundred and five dollars, paya- 
" ble by the tenth day of July, then next, with iuterest ; and 
" the plaintiff, at the request of said Adams, consented to give 
"said note, with and for the said Adams, and did then and there, 
" together with the said Adams, sign and deliver to the said 
" Downer, the note of said Adams and the plaintiff, for the sum 
" of one hundred and five dollars, payable to said Downer or 
"order, by the tenth day of July, then next, with interest ; and 
" bearing date on the same thirtieth day of March, in said year, 
"one thousand eight hundred and thirty two; which said note 
" was given solely for the debt of the said Adams, and the plain- 
" tiff had no interest in the same, except as becoming surety for 
"the said Adams, as aforesaid. And afterwards, at said Bethel, 
" on the tenth day of April, in the year of our Lord one thou- 
" sand eight hundred and thirty-four, the said Adams had not 
" paid said note, and the plaintiff was in fear that the said Ad- 
"ams was becoming less responsible in point of property, and 
" was unwilling to remain as surety and have said note remain 
"longer unpaid, without some better security to himself than 
" was that of said Adams, which was well known to the said 
" Adams, to wit, at said Bethel, on the day and year last afore- 
" said ; in consideration of which premises, and to keep the 
" plaintiff easy and contented, without (be immediate payment 
Vol. ix. 30 
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MkiZf' " aDC * discharge of said note, and to render the plaintiff secure 
ii»7. a against any further trouble or cost, in consequence of his hav- 
^ " ing signed said note with and for the said Adams, as aforesaid, 
Adami'and " an( * m consequence of the same note remaining unpaid for 
Throop. u some i n d e fi n ite period longer, the said Adams, for himself, and 
" the said Throop, at the request of the said Adams, by tbeir 
" writing, bearing date on the same tenth day of April, in said 
" year, one thousand eight hundred and thirty-four, promised the 
" plaintiff, that they, the said defendants, would save the plain- 
" tiff harmless from all cost and damages, which might accrue to 
"to him in consequence of his, the plaintiff's, having signed said 
" note to said Downer, as aforesaid ; yet the said defendants 
" have not saved the plaintiff harmless from all cost and dama- 
" ges accruing to him in consequence of his having signed said 
" note, as aforesaid ; but, they have wholly neglected to pay 
"said note, and the plaintiff has been compelled to pay, and 
" has paid, the same, and interest thereon, amounting in the 
" whole to a large sum, to wit, to the sum of one hundred and 
" fifty dollars, to wit, at Bethel, aforesaid, on the first day of 
" July, in the present year of our Lord, one thousand eight 
" hundred and thirty-five ; of which said defendants then and 
" there had due notice, and were requested to pay the same to 
" the plaintiff." 

T. Huehinson, far plaintiff. 

It is expressly averred that the plaintiffs liability to Downer 
was created for the sole benefit of Adams, and at his request, 
and that the plaintiff had no other interest in the concern than as 
surety for Adams, That a thing done at the request of A., 
though all be in the past tense, forms a good consideration for a 
promise made by A., see the cases cited in the case of Bloss v. 
Kitteridge, 5 Vt. Rep. 28. Also the case itself. Also see 2 
Starkie's Ev. 92, 93. 

If Adams was holden, by the original transaction, to save the 
plaintiff harmless from the note given to Downer, no new con- 
sideration was necessary to support a new promise from Adams 
to save the plaintiff harmless from said note. His existing lia- 
bility was a sufficient consideration for a new promise. Even 
if the statute of limitations had run upon the original liability, 
still, a new promise to pay needs no new consideration. None 
is ever alleged or proved in any of the numerous cases, in which 
a new promise has been adjudged to take the contract out ot 
the statute. 
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There surely, then, could be no doubt of a sufficient conside- ^jgJJJJj 
ration, if this suit were against Adams alone. 1837 - 

How does it stand against Adams and Throop ? Under all R £ 
the circumstances, named in the declaration, of Adams' liability ^xJJJJJJ* 
to the plaintiff to save him, the plaintiff, harmless from the note 
given to Downer, and the plaintiff's unwillingness to remain any 
longer without further security, the said Adams, for himseli, and 
the said Throop, at the request of said Adams, by their uniting 
&c. having promised, forms a good consideration as to both* 
The request of Adams to Throop formed a good consideration 
as between Adams and Throop, and when any man requests 
and procures a collateral signer for his own responsibility, no 
consideration need to pass, nor does any ever pass from the pro- 
misee to the person thus signing as collateral security. Other- 
wise there would be an end of principal and surety. All would, 
of course, be principals, if a consideration had to pass from the 
promisee to each promisor, or to both promisors. 

Upon this point we are not destitute of support from authori- 
ty. In Bailey fy Bogert v. Freeman, 11 Johns. Rep. 221, 
the case was, the plaintiffi had an execution against N. Blanche, 
who wanted time of payment, and wrote and signed an agreement 
to pay the plaintiffs the amount of their execution in a certain 
way, and by a given time, and went with the clerk of the 
plaintiff's attorney to the defendant, who signed a writing as 
follows : " I do hereby guaranty the performance of the above 
agreement, and every part thereof, on the part of said Blanche, 
if he be alive at the time of performance." The defendant was 
adjudged liable ; and the court say, " this guaranty was an ori- 
ginal collateral agreement." Again, " the credit was originally 
given to the defendant, as surety, aud it was therefore unneces- 
sary to show a separate consideration for the promise of the de- 
fendant." And the court cited Leonard v. Vredenburgh, 8 
Johns. Rep. 29, and Hunt v. Adams, 5 Mass. Rep. 358. In 
the first of which Kent, Ch. J. says : " the case before us is a 
guaranty or promise, collateral to the principal contract, but 
made at the same time, and becomes an essential ground of the 
credit given to the principal or direct debtor. Here, as we have 
already seen, is not, nor need be, any other consideration, than 
that moving between the creditor and orginal debtor." The 
case in 5 Mass. Rep. is equally in point. In all these the 
courts attach importance to the unity of time, as to the execution 
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m££1\ of the separate guaranty, and the principal contract ; for if the 
1837. guaranty were afterwards, die statute of frauds might interfere. 
But in this case the signings are set up as joint and simultane- 
ous, and must, of course, on demurrer, be considered as simul- 
Throop. taneous. 

It is only necessary to notice what are termed the premises, 
where the declaration says, in consideration of the premises, and 
to keep the plaintiff easy and contented without the immediate 
payment and discharge of said note, and to render the plaintiff 
secure against any further trouble or cost, in consequence of his 
having signed said note. 

No language could make it more certain, than the averments 
in this declaration make it, that the whole business was done for 
the benefit of Adams, and that Throop signed at the request of 
Adams, and that the plaintiff had no interest or concern in the 
matter, except as bail for Adams to Downer, and receiving this 
promise of indemnity from Adams and Throop ; and that Ad- 
ams was under not only a moral, but a legal obligation, to save 
the plaintiff harmless from the note to Downer; and that Throop, 
at the request of Adams, joined with Adams in an express writ- 
ten promise, to save the plaintiff harmless from his said liability 
to Downer ; and that they have not done so, and plaintiff has 
been compelled to pay, and has paid, the note to Downer. See 
2 M. & S. Rep. 345. 

Charles Marsh fy Julius Converse, for defendants. 

The declaration counts on a mere naked promise in writing, 
containing no suggestion of a consideration, to indemnify the 
plaintiff for signing a note with Adams to Downer. 

The declaration, however, travels ought of the writing, to 
hunt up and state a consideration for the promise. 

The demurrer is taken simply on the ground, that no consid- 
eration for the promise appears to have been made, or existed 
at the time of the transaction. 

In stating the transaction and a variety of facts, the declara- 
tion says, " in consideration of which premises," &c. In looking 
into the premises, nothing like a consideration is stated. 

The premises — the things premised, or before stated — are the 
signing of the note to Downer, by the plaintiff, as surety for 
Adams, and that, sometime afterwards, the plaintff was in fear 
that Adams was becoming less responsible, and plaintiff was, 
therefore, unwilling to remain as surety on the note, and have 
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the note remain longer unpaid, without some better security to f$££L f 
himself, and that this was known to Adams. 1837 - 

Now these are all the premises stated. But what is there in ][~ 
these premises like a consideration ? Adaroaod 

A consideration is something done or passing, at the time of Thwo * 
making the contract, which is beneficial to the promisor, or in- 
jurious to the promisee, or some legal or moral obligation, pre- 
viously resting on the promisor. Now we look in vain through 
the declaration, for any thing answering to this definition— cer- 
tainly so, in relation to defendant Throop, and it is believed, 
also, in relation to both defendants. 

As to Throop, there can be no pretence, and as to the plain- 
tiff and Adams, nothing was paid to the defendant, and the 
plaintiff, by this naked writing, was deprived of no right — he 
did not agree to wait any given time, and might, as well the 
day after the executing of the writing, as the day before, have 
gone and paid up the note and sued Adams on his implied 
promise to indemnify, or for money laid out and expended. 

The relative situation and the respective rights, duties and 
liabilities of the parties remained the same after, as before, the 
execution of the writing, and were, in no respect, changed, ex- 
cept, that the plaintifl laid aside his fears and remained easy and 
contented. But the plaintiff, as if not exactly satisfied with the 
consideration, arising out of the premises, proceeds to state, not 
any further consideration, but to assign other motives, which in- 
duced defendant to execute the writing declared on — that is, 
" To keep the plaintiff easy and contented without the imme- 
" diate payment and discharge of said note, and to render him 
"secure against further cost and trouble, in consequence of hav- 
" ing signed the note, and in consequence of having the same 
" note yet remaining unpaid, for an indefinite period longer." 

Will it be pretended that the wish to render the plaintifl easy 
and contented, while the defendants did nothing to make them- 
selves liable, amounts to a consideration ? Suppose defendants 
had believed Adams was good, and the plaintiff was safe, and 
had so stated their belief, and the plaintiff had gone away easy 
and contented, his situation would have been the same as now, 
and yet, defendant would have incurred no liability. Again, sup- 
pose they intended, by this writing, to render the plain* 
tiff secure, when the contract they entered into did not make 
him secure nor create any liability, would this amount to a con* 
suUrationl The court can intend nothing more than that de- 
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rfktSZZIl fendants intended to incur all the liability, which the writing lays 
1837. t | iem un( Jer, and nothing more. And if plaintiff chose to remain 



fitx eas y an( * contented) and sleep on his rights, with such security 

Adam and ° n ty> * ie ^^ ft "S^t S° to ^°> m ^ CW1 n0 * n0W Complain, llOW- 

Throop. ever jnsufgcJent it may prove for his indemnity. 

The subject of consideration, is very ably discussed and fully 
settled in the case of Forth v. Staunton, 1 Saun. Rep. 210} 
and in the notes of that case, and the law on the subject well 
settled. 1st. That the common law required an adequate con- 
sideration, before the statute of frauds, and that statute has not va- 
ried the common law in that respect, but merely added the re- 
quisition, that, in certain specified cases, the promise must be re- 
duced to writing. 2nd. That forbearance is a good consideration. 
But all the cases referred to show that there must be an agree 
merit to forbear, and an actual forbearance for a specified time. 
Reynolds v. Proctor, Hardress' Rep. 71. Ran v. Hug/is, 7T. 
Rep. 346, note. 

In Fish v. Richardson, Yel. Rep. 55, 56, the plaintiff was 
to forbear till such a time, and did forbear accordingly. This was 
deemed a sufficient consideration to charge defendant, who was 
administrator, de bonis propriis. Cro. Jac. 47. Barber v. Fox, 
2 Saunders' Rep. 137, (note.) 

A promise to forbear an indefinite time is no promise, at all. 
It expires as soon as made, and is of no benefit to defendant or 
injury to plaintiff. In the case before the court, there is no 
agreement, whatever, on the part of plaintiff, to forbear any time, 
whatever, or to do or omit any thing, which can, in any way, 
affect the rights, duties or interests of either party. The only 
case, which has fallen under our notice, intimating that a consid- 
eration can be dispensed with, in any contract, is the case of 
Pillans fy Rose v. Van Mierop fy Hopkins, 3 Burr. Rep 1663, 
and that was decided on the principles of the law Merchant, 
and the court admit that, at common law, a promise without con- 
sideration is void. 

The opinion of the court was delivered by 

Redfield, J. — If the contract, alleged in the declaration, is 
founded upon any consideration, it must be the original under- 
taking of Adams, as principal, in the debt to Downer, or the 
" keeping plaintiff easy," in his relation of surety to Downer. 
The latter consideration is one, in its terms, of rather novel im- 
pression ; but in feet, it is synonymous with forbearance. The 
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contract, then, is substantially that of defendants, jointly guaran- ^^i 

tying plaintiff's immunity on bis liability to Downer. There is 1837 - 

no pretence of any consideration moving between Throop and R £- 
Rix. Throop is the surety of Adams in the last contract. And A ^Z^ d 
the consideration between the principal debtor and the creditor is 
that, which makes the obligation of the surety, in any case, bind* 
ing. 

But what is the consideration of this new contract, as between 
Adams and Rix ? Rix had, long before this, assumed the obli- 
gation of surety, and without any expectation of this, or any 
other special indemnity. Had the contract been made in pur- 
suance of a contract entered into at the time ol plaintiff's be- 
coming surety for Adams to Downer, it would be considered a 
part of that contract, and upon sufficient consideration. Knapp 
v. Parker, 6 Vt. Rep. 642. But that is not this case. There 
was nothing, then, in Adams' original contract with plaintiff, 
which looked towards the present contract, or will support it. 
This does not seem to be relied upon by the plaintiff. His dec- 
laration is not formed with reference to any such consideration. 

In relation to the consideration of forbearance, we can well 
suppose a case, where the consideration is sufficient to support a 
new and independent contract of indemnity, of the character 
now contended for. If there had been an undertaking, on the 
part of Downer, upon sufficient consideration, to wait a definite 
time on the original debt, and the plaintiff bad promised to stand 
surety, during that term, and this contract, now in suit, had been 
made to induce ihe forbearance, the defendants would no doubt 
be liable upon their contract. But such is not the contract alleged. 
The undertaking of Adams, so far as his previous obligation is 
concerned, is like one guarantying the payment of his own debt, 
and is never the foundation of a new promise, unless the original 
liability is merged and lost in the new contract. If it is pre- 
tended Adams assumed a new and different liability from that, 
which before existed, then it was a mere naked . promise, found- 
ed upon no sufficient consideration. It was, in either case, 
founded upon a past and executed consideration, and, as such, 
void. It is very similar to the case of Harding v. Craigie, 6 
Vt. Rep. 501. Plaintiff had not become Adams' surety at 
Tbroop's request, or for bis benefit. There is no benefit accru- 
ing to defendant, for this new promise, and no injury to plaintiff. 
He did not undertake to stand surety for Adams, for any defi- 
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fIISSJI ***** time > an( * a P rom " lse t0 remain surety an indefinite time, to 
J837 - be determined at his own option, was as no promise, for he was 
R|x already surety on those identical terms. The contract being in 
Adam and w « lin g does not va| y l ^ e case - h obviates the statute of 
Throop. f rau( j Sj but will not dispense with the necessity of a sufficient 
consideration. The undertaking " of one man for the debt, de- 
fault, and miscarriage of another," must not only be in writing, 
but upon some sufficient consideration. The declaration is in- 
sufficient, and the Judgment below must be affirmed. 



WindMr, 

F< ^S5? r ' The heirs of Smith t>. Daniel Rix, Administrator. 



In appeals from the probate court, this court aits as a Supreme Court of pro- 
bate. The whole caae, both law aud fact, is before them, but the facta 
must be found by commissioner*. 

The court of probate, by petition for that purpose, may correct errors in its 
former decrees, after any lapse of time short of twenty years, where the 
interest of the parties only is concerned. But this should only be done, 
where the errors are apparent, or conceded by the parties, or proved 
beyond all doubt. 

This was an appeal from the probate court, on the petition of 
the heirs of Jacob Smith, late of Royalton deceased, againstthe 
administrator, praying that certain errors in a decree of the probate 
court, on a partial accounting of the administrator and his former 
colleague, in the month of January, 1820, should be corrected. 

It was admitted that the administrators had been credited $84, 
on account of a debt allowed one Noble, by the commissioners, 
and by them reported at $84, when, in fact, the debt was only 
$0,84, and was, by the administrators, paid and settled for 84 
cents. 

The other mistake was in allowing the administrators the full 
amount allowed the town of Royalton, as due from the estate, 
for money collected and not accounted for, when in fact, there 
had been collected and paid into the treasury of the town 
$138, which was allowed the administrators on settlement with 
the town, or collected from the persons, from whom the taxes were 
due, and should have been accounted for by the administrator*. 
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After the case was entered in this court, the counsel for the jSJj* § 
petitionee moved to dismiss the proceedings. 1837# 

The opinion of the court was delivered by Hein ^ 

Redfield, J. — It is claimed, that the probate court had no ^^ 
jurisdiction of this petition, after such lapse of time. It is inci- R,x * 
dent to every court of record to revise and correct its own pro- 
ceedings. In those courts, where the proceedings are according 
to the course of the common law, the usual and appropriate re- 
sorts, are writ of error, audita querela, petitions for new trial, and, 
sometimes, motion merely. It was held in a case some years 
since in this court, in Orleans county, that an error in taxing a 
bill of cost could only be corrected by motion. It was decided 
on the present circuit, in Franklin county, that the mistake of 
the county court, in assessing damages, could not be corrected by 
an audita querela, but only on motion. This iftode of correct- 
ing the misprisions of the clerks in this court and the county 
court is familiar with the profession. It is incident to all courts, 
and especially to those courts, whose proceedings are not accord- 
ing to the course of the common law. In courts of probate, 
this is usually done upon petition and notice to the adverse party, 
as in the present case. 

The lapse of time, k is contended here, should prevent the 
court from re-exarokamg their former decreg. There*is no stat- 
ute of limitations applicable to the subject. Twenty years have 
not elapsed, so as to prevent both parties from disputing or en- 
forcing the judgment Indeed, the petitionee is now attempting to 
enforce this erroneous decree. We think any time, short of 
twenty years, will not bar the court from correcting their orders, 
judgments or decrees, when the parties only are concerned. But, 
most undoubtedly, they should enter upon such re-examination 
with great caution, and only upon the most conclusive evidence. 

As the appeal in this case brings the whole cause before this 
court, to tte determined upon its merits, as the supreme court of 
probate, the motion to dismiss being overruled, the case must be 
referred to commissioners to find the facts, unless they are con- 
ceded. The facts being agreed here, as in the probate court, 
this court decreed the correction of those errors, and certified 
the decree to the probate court, to be there perfected and car- 
ried into effect. 

Aiken* fy Edgerton, for petioners, 

Titus Hutchinson, for petionee* 

Vol. ix. 31 
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jj^™» Ltman Mower and R. D. Granger v. Titus Hutchinson. 



1837. 



(In Chancery.) 

R., being the owner of a farm and a fall of water, conveya by deed all the 
land, which shall be subject to be covered by water, in consequnnce of a 
dam six feet high from low water mark, between Sept. and May ; andln 
a subsequent deed conveys, with a like description, excepting the lands 
of B. and J. : Held, that the deed conveyed a right to flow all the grant- 
or's land by each dam : That the dam might be raised six feet from the 
bed of the stream as it was when the deed was executed. 

H., who was the owner of work* on the dam, together with H , purchased 
the farm which was owned by R , and agreed apou a division, but the deed 
was taken to them jointly, and they released., each to the other, their re* 
spective portions of the farm, agreeably to the division : Held, that the 
release from M. to H. conveyed the right which he had, as owner of the 
works, to flow the land thus released ; but that it was inequitable that it 
should so operate, and that H. shouid he enjoined from giving the lease ia 
evidence, as conveying the right, which M. had to flow the lands. 

A right to flow, derived from grant, is not lost by nom. titer, when it cannot 
be used without disturbing the right of others, but may be exercised .when* 
ever the right of the others can be extinguished ox bought. 

The bill, in this case, sets forth, that Mower, one of the ora- 
tors, on the 3d day of June, 1819, was the owner of an oil mill, 
on the South branch of Queeche river, in Woodstock, and, as 
appurtenant thereto, pf a right of flowing a portion of the east* 
erly part of a farm, called the Briggs farm, through which said 
branch ran, and that the defendant had knowledge of such own- 
ership ; that, on that day, Mower and defendant agreed to pur- 
chase the Briggs farm, upon an understanding to divide the Ann 
between them ; Mower to have the part West of the road lead- 
' ing to the South village in Woodstock, and defendant to have 
the part East of that road ; — that they agreed to take separate 
deeds, each taking a deed of the portions above stated, and that 
they regarded the transaction as a separate purchase, in fact, of 
said portions ; but that, the grantor declining to give separate 
deeds, tbey concluded to take a joint deed, and afterwards divi- 
de the farm, by. mutual quit-claims, in the manner previously 
agreed upon ; — that each paid, or secured to be paid, bis portion 
of the purchase money, according to his share of the farm, and 
that, afterwards, "on the 1st day of April, 1820, they executed 
the quit claim deeds, in pursuance of ther previous agreement, 
the deeds containing a nominal consideration only, none, in fact, 
having been paid by either party. The bill further stated that 
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the said deeds were intended only to operate as a partition be- JJJjJJ^ 
tween Mower and the defendant, of the title derived from their joint 1837 - 
grantor, and that Mower neither intended to convey nor impair, Moworaod 
nor did the defendant intend to purchase, the right of flowing 0n w 
the land on Mower's part of the farm ; that the subject of said flow- Ua 
ing was neither discussed nor thought of by thera, and that, if 
the deed from Mower to defendant conveyed or impaired said 
right, it was wholly a mistake of the parties* 

The bill also set forth, that Mower, on the 10th December, 
1829, conveyed the mill and said right of flowing to the orator, 
Granger, by deed of warranty, and that said Granger entered 
upon the premises, made improvements thereon, and occupied 
and used the said right of flowing ; aad that defendant, at the 
December term of of Windsor county court, 1833, instituted an 
action against Granger, for flowing defendant's land, and, on the 
trial of said action, at the May term, 1 834, gave in evidence, altho' 
objected to, the quit-claim deed from Mower to him, as conveying 
or extinguishing said right of flowing, and, upon that evidence, ob- 
tained a verdict againstG ranger for damages^md that said action was 
reviewed by Granger, and was still pending in said county court. 

The bill also alleged that Mower acquired the right of flowing 
said land, by deed, dated 2lst May, 1802, from Stephen Pow- 
ers, who then owned said Briggs farm* to Elkanah Phelps, and 
by a chain of mesne conveyances, from said Phelps to Mower, 
all of which deeds were duly recorded before the 3d day of 
June, 1819. 

There were other facts stated in the bill, which will appear 
in the opinion of of the court. The prayer of the bill was, that 
the defendant might " be perpetually enjoined to refrain, many 
future trial, which may be had in said cause, and in any action 
hereafter commenced, from offering or relying upon the said quit- 
claim deed from the said Mower, as releasing, extinguishing or 
in any way affecting or impairing the said right of flowage, and 
be decreed to release to the orators, or one of them, all right or 
title to the said right of flowage, by virtue of the said deed of 
quit-claim from the said Mower, and all power and authority or 
right, in any way, to impair or impede the exercise or enjoy- 
ment of the same, and be enjoined from further prosecuting the 
said action in the county court." 

The answer of the defendant denied all knowledge or belief 
that Mower ever had or exercised, or pretended to exercise any 
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Jm££L right of flowage, such as was alleged in the bill, at any time, 
1837. ' excepting between the first day of September and the first day 



Mower and 



"of the next succeeding May, annually, and alleged that the de- 
Granger fendant had always understood that Mower's right of flowing, 
uutehioKn. w jthin those months, was limited to such extent, as would be 
produced by a dam six feet high, above low water mark; but 
that the present dam is seven and an half feet high above the 
aproning below the dam, and nine feet above the surface of the 
water below the dam, at low water. The answer admitted that 
Jireh Swift, the immediate grantor of Mower and the defendant, 
was, on the 3d June,. 1819, seized, in fee, of the Briggs form, 
and that whatever right of flowing then existed, extended to that 
part of the farm, lying on the East side of the road mentioned 
in the orators' bill, it also admitted that they agreed to pur- 
chase the farm together and divide it by the said road, but alle- 
ged that the conveyance was taken to them jointly, because they 
had not, at the date of the deed, agreed which of them should 
take the tavern house on a part of said farm. It further admit- 
ted that they, each, gave separate notes and security for their re- 
spective portions of the purchase money ; that the quit-claim 
deeds between Mower and the defendant were executed in the 
manner and for the consideration, stated in the orators'- bill, but 
denied that the defendant, up to, or at the time of executing 
said deed, ever suspected or heard from Mower, or any other 
person, that Mower bad or pretended to have any right to keep 
up the pond, at all, between the 1st of May and the 1st of Sep- 
tember, in each year. The answer further alleged that the de- 
fendant always believed and still believed that Mower, while he 
owned the mill, never did attempt to keep up the water in the 
pond, or use it in operating the mill between the 1st of May and 
the 1st of September, except, possiWy, for a day or two, after 
the 1st of May, to finish, the work on hand in the mill, and that 
defendant, had he known of any such claim of flowing the farm, 
as is now asserted, would either have refused to purchase, at 
any price, or except at a much less price than he paid for it. 
With regard to the deed from Powers to Phelps and the chain 
of deeds to Mower, the defendant answered, that he bad no mo- 
tive for searching the records, to ascertain whether they were re- 
corded. And the defendant insisted that such deeds conveyed 
to the orators no such right, as they claimed, of flowing the land 
in question, and that if they ever did give such right, it had been 
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lost by nan user ; and that, at all events, such right was convey- ]J}Ji° r » 
ed by Mower to defendant, and the right of the former to com- ,837 -' 
plain was forfeited by bis neglect to notify defendant of his said Mower and 
right Gra Jf r 

At the time of receiving the deed of the Briggs farm, to wit, ! 
on the 3d of June, 1819, Mower and defendant executed the 
following agreement, viz : — 

" Whereas, Lyman Mower and Titus Hutchinson have this 
" day bought of Jireh Swift the Briggs ferm, so called, bow oc- 
cupied by John Pratt, for which we are to give three thou- 
"sand dollars, and pay a sixth part on the 1st of April next, and 
"give security for other five yearly payments, on interest 
" from that time ; now we hereby mutually agree with each oth- 
" er that said Hutchinson shall quit to said Mower that part of 
" said farm, which lies on the West side of the highway, leading 
" South through said farm, and said Mower is to give twenty 
" dollars an acre for the same, and pay the same proportionaMy 
" on said payments to said Swift ; — and that said Mower shall 
" quit to said Hutchinson the remainder of said farm, and the 
" said Hutchinson to pay to said Swift the remainder of said 
" purchase money after deducting said sum so to be paid by said 
" Mower, as aforesaid. 

June 3d, 1819. 

(Signed,) TITUS HUTCHINSON. (Seal.) 

(Signed,) LYMAN MOWER." (Seal.) 

Such other facts, shewn on the hearing, as are material in the 
case, will sufficiently appear in the opinion of the court deliver- 
ed by 

Williams, Chancellor. — It has been considered, by both 
parties, necessary to inquire, as to the existence and extent of the 
right, claimed by the orators, to keep up a dam and thereby over- 
flow the lands of the defendant. The answer of the defendant ad- 
mits, or rather recognizes a right, in the complainants, to keep 
up the water to some extent, except between the first day of 
May and the first day of the succeeding September, annually, 
but does not admit any right, or that the defendant had any 
knowledge of any claim of the complainants, as set forth in the 
bill. From the papers in evidence, it appears, that on the 11th 
of May, 1793, Jason Richardson, who then owned the premises, 
now owned by both parties to this bill, executed a deed to James 
Wilder of about one quarter of an acre of land, and at the same 



846 CASES IN THE SUPREME COURT 

#v£l£y, tune execute{ J a lease, which is in the words following : " all 
ieS7m " those lands lying upon Queeche South branch, which shall be 



Mower and " subject to be covered by water, upon (by ) virtue of a dam 
Granger « being erected six feet in height from low water mark, on about 
' " one quarter of an acre of land, lying on said stream, the 
" southerly side of the road that leads from the court house to- 
" wards Hartland, which I have conveyed by deed to the said 
" Wilder, bearing date with these presents. The said Wilder 
" to have the privilege of covering all that land by water, south* 
" erly from said quarter of an acre, upon the stream, for the 
" space of about fifty nine rods and a half to the height of a ledge 
" of rocks, which is reputed the lower end of the upper mea- 
" dow, reference being had to the six feet height of dam being 
" made on said quarter of an acre." To this lease there was a 
provision that the water be drawn or drained off yearly, and 
every year, from the first day of May until the first day of 
September. In April, 1800, Richardson conveyed a tract of 
land, bordering on this stream of water, to Nicholas Baylies. 
The title to this lot was conveyed by Baylies to Charles 
Marsh, in November, 1809 ; by Marsh to Norman Williams in 
November, 1810; by Williams to Sylvester Edson, in April, 
1825. Edson, in November, 1828, conveyed to Fisher & M'- 
Laughlin, a blacksmith's shop and certain water privileges in 
this dam. By the conveyance from Richardson to Baylies, the 
latter owned the land conveyed, subject only to such inconven- 
iences or incumbrances as was created by the lease from Rich- 
ardson to Wilder in 1792. From the testimony it appears, that 
when the water is raised by a dam, as now claimed by the ora- 
tors, it is and always has been injurious to the land conveyed to 
Baylies. 

It appears, that Jason Richardson, in March, 1807, conveyed 
the land owned by him, and which is the same land now owned 
by the defendant and complainant, to Stephen Powers. On the 
2 1st of May, 1802, James Wilder conveyed all his interest in 
the works on the dam to Elkanah Phelps ; and, on the same 
day, Stephen Powers executed a deed to Phelps. On the con- 
struction of this last deed, a question has been made. It is in the 
words following, to wit : " a piece or parcel of land lying on the 
" South branch of Water Queeche river, so called, and, for a des- 
" cription, it being all that land, excepting the land belonging to 
" Nicholas Baylies and Benjamin Swan, which is covered by the 
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" waters of the said south branch overflowing the dam of said jjjjjj^ 

u Wilder^ oil mill, on said branch, which dam is raised six feet 1837 

" above low water mark ; however, all those lands covered by *<£££* 
" said water, and are connected with the main body of wa- 
"ter by small outlets, are not conveyed; containing four 
" acres mora or less/' In the deed there was an agreement on 
the part of Phelps, " that at any time, between the first of May 
" and the last day of August, when the waters exceed four inches 
in height, above the top of said dam, the waters may be, by 
hoisting the gates, lowered to that height, and the said Phelps 
" will so lower said waters, if they may be, by hoisting said 
" gates. 19 There was also added, after the execution of the 
deed, an agreement in the words following. " It is agreed that 
" the said Phelps shall have the privilege of overflowing the 
" lands, in consequence of raising the dam at the height within 
" mentioned, without being liable to me, my heirs, or assigns, 
" for any damages, whether the same is conveyed by this instru- 
ment, or not"— Signed by Powers and witnessed by Baylies, one 
of the witnesses to the deed. Although this addition is not 
sealed, and has only one attesting witness, it appears to have 
been recorded with the deed. The defendant contends, that 
this latter agreement can have no operation against the after 
purchasers from Powers; that it is not a subject matter of re- 
cord ; and no person is under obligation to notice it. Though 
I entertain a different opinion, and consider it a part of the deed, 
or a part of the description of the thing granted, and, of necessi- 
ty, is to control the construction of the deed ; yet, a decision of 
the point is not necessary ; for we consider, that the deed, without 
the addition, as well as the one of 1792, did convey a right to 
flow all the lands of the grantor, by a dam six feet high, except 
as against the owners of the land belonging to Baylies and 
Swan ; and whenever the owners of these lands could be quiet- 
ed, the grantee, Phelps, had the right to keep up a dam six feet 
high, subject only to the condition or agreement contained in 
the deed to him before cited. The written agreement, which 
was signed by the grantor, Powers, shews most consclusively 
that such was his understanding, and was probably added by 
the gentleman, who witnessed the deed and agreement, to guard 
against any misconception, and to make that more certain, which, 
we think, is sufficiently certain without it. 

Upon a recurrence to the testimony, we find that it was so 
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#£!!?', cro^dered ty those, who were interested in the works, situated 

Jagy - at the dam, as well as by those, who owned the farm or land, 

fi 6rl^er nd ^^ owne d by Richardson, that sometimes with, and sometimes 

without the consent of the owners of the Baylies' place, the 

dam has been kept up, the lands overflowed, and none, but the 

owners of that place, have ever interfered. 

The right or privilege, which was thus conveyed to Phelps, 
it appears, has come to the present orators by a regular chain of 
conveyances ; and it also appears in testimony, that the farm 
was conveyed by Powers to John Briggs, in April, 1808; that 
the administrators of Briggs conveyed to Jireh Swift in Februa- 
ry, 1814 ; that in June, 1819, the complainant, Mower, and 
the defendant purchased the same farm and took a deed to 
themselves jointly ; and that in April, 1820, they mutually con- 
veyed to each other the several parts of the farm, by them re- 
spectively purchased of Swift, agreeably to the original agree- 
ment. The several deeds from Powers, Briggs' administrators, 
and Swift, were deeds of warranty, containing the usual coven- 
ants against incumbrances. 

It is, however, further urged in this case, that if there was 
any right thus granted to Phelps, the orators can claim no bene- 
fit from it, inasmuch as it has been lost, and the defendant and 
the owners of the farm have occupied it, without any inconven- 
ience from the dam, for a long series of years. We think, how- 
ever, there can be no foundation for the allegation that the ora- 
tors have lost any right. The right arises from grant, and not 
from prescription, and if the orators could not avail themselves 
of it, to its full extent, without encroaching upon those, who oc- 
cupied the Baylies place, and although it should have been 
dormant, in consequence of that, for any number of years ; yet, 
they might use it against all others, and, whenever the right of 
the owners of the Baylies place could be purchased, or extin- 
guished, or quieted, might use it without any interruption. 
Nothing would be lost by the interruption, or nan use, in conse- 
quence of the claim of those, who owned the lot, originally 
purchased by Baylies. It appears abundantly from the testi- 
mony, that the grantees of Phelps and others, owning works on 
"this dam, have, at various times, kept it up and flowed the lands, * 
now owned by the defendant, in the summer season ; and that the 
inteference of Williams, who owned the Baylies place, was fre- 
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qoently sought and obtained, by tbe persons who owned the ^JEJjJ; 
Sum affected by this overflowing of the water. 1837 - 

As the orators have the right, of which we have spoken, by Mowor and 
giant, and that grant is on record, the defendant is deemed, in Gr ™c* r - 
law, to have notice of the same. All persons are considered as UQtd>ioMMIa 
having notice of all the conveyances, on record, connected with 
their title. The deed from Richardson to Wilder, as well as 
the deed from Powers to Phelps, gave the right to erect a dam 
six feet high, and also to flow all the lands owned by the gran- 
tors, by raising the pond, which such a dam would raise, and 
created an incumbrance on those lands, and was similar to a grant 
of a right of way, or any other easement on tbe land. The 
grant was, therefore, of a part and parcel of the farm, which 
Powers owned, and which was afterwards purchased by the de- 
fendant and the complainant, Mower, and being on record, nei- 
ther of them can now claim that they are purchasers without 
notice. This renders it unnecessary for us to attend to that part 
of the testimony, introduced to shew that the claim, or right in 
the owners of the dam, was a matter of public notoriety, known 
to the owners and occupants of the farm, and also to the present 
defendant. 

We have thus examined and considered the proof, as to the 
existence of the right claimed by the orators, and the result of 
our inquiries is, as has been already expressed, inasmuch as both 
parties have considered the cause as depending, in a great meas- 
ure, upon tbe result to which we might come, on this part of 
the case. It may be doubtful, however, whether any thing fur- 
ther was required, than to find that the complainants have claim- 
ed such a right ; as the principal inquiry is, what is the effect of 
tbe deed executed by Mower to the defendant, in April, 1820. 
Mower was, at that time, the owner of the oil mill, situated on 
the dam, and, with the owners of the other privileges on the 
dam, had the right of raising the dam and flowing tbe lands, 
which have already been considered. The defendant claims, 
both in his suit at law, and here, that the effect of the deed 
from Mower to him was to convey the land to him free from 
any incumbrances, and to extinguish any right which he, Mow- 
er, had, at that time, under the grant to Phelps, before mentioned ; 
and the question now is, whether it is consistent with equity, 
that he should thus use this deed. It is not pretended in the 
answer, that any thing was paid to Mower for a grant of this 
Vol. ix. 32 
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jSJJj^l right. The written .agreement made between them was, that 
1837, each should quit-claim to the other the parts of the farm deed- 
Mow and e( * t0 *h em > which they had respectively agreed to take. Mow- 
Graocor er was t0 gj ve twenty dollars an acre for that part of the farm, 
which he was to have, lying West of the road, and pay, in that 
proportion, on the notes executed for the purchase money, and 
the defendant to pay this residue. An after measurement was 
necessary to ascertain this proportion. This measurement was 
made, and they gave their boles for the proportion each was to 
pay, and executed the quit-claim deeds between themselves. It 
appears from their writing, that they had agreed upon the division 
of the farm, at the time of taking the deed, and Lyman, one of the 
witnesses, says, that they requested separate deeds, but he,as attor- 
ney of Swift, refused to comply with their request. As these quit- 
claim deeds, between Mower, the complainant, and the defend- 
ant, were executed in pursuance of the contract, and no consid- 
eration, therefore, passed from one to the other, they ought not 
to have any further operation than was contemplated by the 
parties ; — that is, a partition between themselves. If Mower con- 
veyed any other interest, than was conveyed to him, by the deed 
from Swift, it was evidently not so intended, and ought not so to 
operate. Both parties to this controversy had, in law, notice of 
the deeds previously executed by Richardson and Powers ; — they 
may have labored under a mistake, as to the effects of their re- 
spective deeds ;-— the question,now in controversy, as to the right 
of flowing the land, may not have entered into their considera- 
tion, either because it was a matter of notoriety, or because it 
was not considered as creating any serious incumbrance. But 
neither should now claim any thing more than was then contem- 
plated. If any claim on Swift, arising from his covenant against 
incumbrances, is lost, in consequence of the deed having been 
executed to the defendant and Mower, (on which, however, we 
have not formed any opinion,) it is a misfortune, which the par- 
ties must bear, and which they should have duly considered, 
when the deed was taken. It cannot justify the defendant in 
making any further use of the quit-claim deed, than was intended 
by the parties. 

We have not taken into consideration, whether the present 
dam is either higher or lower than it ought to be by the grant. 
The dam may be erected as high as it was to be by the deeds 
of Richardson aad Powers, that is, six feet above low water, as 



OF THE STATE OF VERMONT. 251 

the current then was, and they are not confined to six feet only, JJSj» 
from the bottom of the river, as it may be, or may have been m 



lowered, from time to time, by freshets or blasting rocks. The M G™ 8 J? d 
parties can establish their rights, in the suit at law ; the orators Hutei£»on. 
may avail themselves of the grants, made in 1792 and 1802, by 
Richardson and Powers. If they have exceeded those, they 
are still liable at law. Our decision is ouly to this effect, that 
the quit-claim deed, executed by Mower, shall pot affect those 
rights, any further than if Swift had directly conveyed to the de- 
fendant the part, which was quit-claimed to him by Mower. 
The orators, therefore, will be entitled to a decree, enjoining the 
defendant, at all times hereafter, in any future trial, which may 
be had, of the cause now pending in the county court, in favor 
of the defendant, Hutchinson, against the complainant, Granger, 
win any action hereafter to be commenced, from offering, or re- 
lying on the said quit-claim deed from Mower, as releasing, ex- 
tinguishing, or in any way affecting or impairing, the right which 
he, Mower, bad, at the date of the deed, to flow the lands there- 
in conveyed ; but are not entitled to cost, as they seek to be re- 
lieved against a mistake of Mower, as well as of the defendant. 

Marsh tf William, for the complainants* 

Hutchinson, pro sc. 
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ORANGE COUNTY, 
March Term, 1837. 



Paesint, Hon. STEPHEN ROYCE, ) 

" SAMUEL S. PHELPS. J AMaUtMal Juxtirt>Jt 
" JACOB COLLAM ER. \ As9tstani Justice 
" ISAAC F. REDFIELD. J 



Harry Holmes v. William S. Burton, Franklin Olds, & 
Elias Lyman. 

9f* n y» One of three partners (the partnership being notorious,) purchases a horse, 

1837. for which he gives his individual note : The partners are not liable, al- 

-— — though the avails of the horse, when sold, go into their partnership fund. 



This was an action of assumpsit, in three counts, against the 
defendants, as joint partners with one Levi Blood, under the 
firm of Levi Blood & Co. The first count was upon a note, 
alleged to have been signed by said Levi Blood, " lor the inte- 
rest, profit, and benefit of the said firm of Levi Blood & Co." 
The second and third counts were for a horse sold by plaintiff to 
defendants. The defendants pleaded nan assumpsit. Issue 
joined to the court. 

On the trial of said issue, the plaintiff proved the following 
facts, to wit ; In the year 1834 and 1835, the defendants, to- 
gether with Levi Blood, were co-partners in trade, and carried 
on a retail store at Post mills village, under the name and style 
of " Levi Blood & Co." The business was conducted by said 
Levi Blood. He occasionally purchased and exchanged horses, 
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sometimes paying therefor, in part, in goods from said store. jj£3J» 
Of this course the defendants had occasionally expressed dis- 1837 < 
approbation. Neither of the defendants resided in the immedi- Holinei 
ate vicinity of the store. In February or March, 1835, Blood Bart0 ^* ti tL 
purchased of the plaintiff a horse, for which he gave the note in 
question, signed in bis own name. This horse, together with two 
others, be sold in April, 1835, for $375, The price, at which he 
sold this horse, was $100. This money was by him put into the 
other money of the concern, and entered on their cash book, as 
money received for horses sold. In June, 1835, Blood bought 
a horse of J. Eastman, for which he first executed his own note, 
but Eastman insisting on the name of the company, Blood ad- 
ded to his name the words " & Co," After this, tkfi defendants 
and Blood dissolved, and Blood left the country. Upon this dis- 
solution, it appeared, that, in taking an account of the condition 
of the concern, among the debts outstanding against the firm, 
was entered this note of Harry Holmes. When Blood left the 
concern, one Brown was received by the defendants as the act- 
ing partner, and to this new concern passed all the goods of the 
former one, and the horse so bought of Eastman and two other 
horses, which Blood then had. It did not appear directly that 
the defendants knew, at the dissolution, in what manner this note 
was signed. Brown, for the new concern, paid Eastman his note 
aforesaid. These were the whole faGts proved. The court 
rendered judgment for the plaintiff, to which the defendants ex- 
cepted, and the cause passed to this court. 

A. Tracy, for defendants. 

1. The plaintiff cannot recover on the first count in his dec- 
laration, because there is a variance between the note declared 
on and the one produced in evidence. 

II* He cannot recover on the other counts. 

1. Because the transaction is not within the scope of the part- 
nership dealings, and no knowledge or consent of the defendants 
b shown, and it is not sufficient, in such case, to show that the 
property went into the partnership fond. 

2. Because the original cause of action is merged in the note 
in question. Hutchins fy Pickett v. Olcutt, 4 Vt. Rep. 549. 

D. Cobb, and L. B. Peck, for plaintiff. 

1. The court were authorized to presume, from the evidence, 
that the defendants empowered Blood to purchase the horse, on 
the credit and for the benefit of the company. At all events, 



j 
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%£g i there was evidence tending to prove this fact ; and whether the 
1837. we ight of evidence, on this point, was for or against the plaintiff, 



Hoinx» is not an inquiry before this court. The court below, who acted 
Burnet m. in the place of the jury, were the sole judges of the weight of 
the evidence. It is a question of law whether the testimony &- 
gaUy tended to prove the fact, and a question of fact, whether 
the testimony was sufficient. It is to be presumed the triers found 
the point satisfactorily established, as they gave judgment for the 
plaintiff. 

2. As a matter of law, the plaintiff is entitled to recover. 
The horse went to the use of the company, and the note was 
treated by the defendants, as a claim outstanding against the com- 
pany, at the4ime of the dissolution and settlement with Blood. 
They did not regard the money obtained for the horse, as having 
been procured and paid in, on the credit of Blood alone, but on 
that of the firm. No allowance was made him for the horse on 
the settlement, but it was treated as company property. 

But it is said that the plaintiff took Blood's note for the horse, 
and it is, therefore, insisted, that he sold him on Blood's credit, 
and not on that of the defendants. This does not alter the case, 
if the horse was purchased and went for their benefit, unless the 
plaintiff knew, at the time, that the defendants were concerned 
with Blood, and having knowledge of this fact, trusted to the 
credit of the Fatter. The case does not show this knowledge in 
the plaintiff, and it is not to be presumed. He may, therefore, 
recover on the count for goods sold and delivered. Reynolds 
et al. v. Cleaveland et al. 4 Cowen, 282. Muldoriv. Whit- 
lock, 1 do. 290. Schermerhorn et al. v. Loines et al. 7 Johns. 
Rep. 311. Everett et al. v. Chapman et al. 6 Conn. Rep. 
347. 

The opinion of the court was delivered by 

Phelps, J. — We are of opinion, that the plaintiff cannot re- 
cover upon either count in his declaration. Not upon the first 
count, for the note is, on the face of it, the individual note of 
Blood, and not of the partners. Here is fin open, notorious part- 
nership, and the paper does not profess to bind them. Had the 
defendants been dormant partners, the case would have been dif- 
ferent. The signature might then be understood to be that of 
the firm, and, with proper averments and proof, the plaintiff 
might recover against them. But here there is a partnership, 
open and notorious, and, upon the face of the note, the presump- 
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tion is, that the plaintiff relied upon the responsibility of Blood j5£g» 
alone. 1837 -' 

Under the second count, the question is, whether the plaintiff" 



can resort to the consideration of the note and recover as for BortonetaK 
goods sold. 

The first difficulty in this course is, that the note itself is evi- \ 
dence that the horse was not sold to the firm, nor upon their / 
credit. It has been held, that if money be advanced to a firm,/ 
upon the individual security of one partner, the firm are not lia- 
ble. This rule holds, where the partnership is public, although 
it may not apply to the case of a dormant partnership. It goes 
upon the ground that the creditor elects to take the individual 
security. Secondly. This not being the case of a dormant 
partnership, the plaintiff cannot recover upon his general count, 
unless he is at liberty to repudiate the note, and can also recover 
upon the sale, as if no note Lad beet* given. He can not repu- 
diate the note, because there was no fraud nor concealment ; and 
further, it is not a case, where the presumption would arise, that 
the purchase was made in behalf of the partnership. The pur- 
chase of horses is not within the legal scope of the partnership, 
and one partner has no authority to bind the other in this way. 
It is said, it is customary for mercantile firms in the country to 
deal in horses. This will not vary the case. If a particular 
firm have dealt in this way, it will afford evidence, in such case, 
of an authority in one partner to bind the other. But although 
the practice is common, it does not follow that it is a legal con- 
sequence of the connexion. Here, then, is a case, where a 
contract is made, not within the scope of the partnership, and 
where the partner has not pledged the credit of the partnership, 
but his own. He had neither authority to bind his fellows, nor 
did he attempt to do so. How, then, can the plaintiff recover ? 

The cases, cited by the'plaintiff, are cases, where the purchase 
was within the scope and for the benefit of the partnership. 

It is said, also, that the defendants may be considered, quoad 
this purchase , as dormant partners. Such a precedent would 
be dangerous in the extreme. It would obliterate the distinc- 
tion between partnership debts and the individual debts of the 
partner, and it would be at variance with the settled law on the 
subject. 

The. defendants may, indeed, have had the ultimate proceeds f 
of the transaction. But this is not enough. Property may go I 
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< jgjg; to the ultimate benefit of a firm, and still the partners maj not 
1887 - be liable. If there be any case, in which one partner can pur- 



Hoimu c hase property, or loan money, to be put into a partnership, on 
Bnrton etu. jjjg own accom,^ fo e argument fails. 

But there is no satisfactory evidence that the defendants had 
the benefit of this purchase. The money, for which the horse 
was sold, went into the concern, but upon what conditions, does 
not appear. For aught we know, Blood credited himself with 
the money. 

As to the supposed adoption of the proceeding by the de- 
fendants, it is sufficient to say, that it does not appear that they 
ever adopted it, or recognized the debt as their own. The en- 
tering it, as a debt of the concern, was the act of Blood, and it 
does not appear that the defendants then knew how the note 
was signed. They could not be bound by any adoption of the 
act, unless with full knowledge of all the circumstances. 

Judgment reversed, and cause remanded. 
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Abiathar G. Button v. Warner Preston Trustee of Jas. 2£X 

T 1837. 

LANGLEY. ___ 

A negotiable promissory note U liable to be takeo by » tritateo process, as- 
the property of the payee, notwithstanding an assignment of it by him,, 
unless the maker has notice of the assignment. But after it has been 
once assigned, the rule is different, and it cannot be taken as the property 
of a subsequent holder, after a bona fide assignment by him, although no. 
notice is given to the maker. 

This was a trustee process. The County court adjudged 
Preston to be trustee of Langley, to which Preston excepted. 
The facts of the case sufficiently appear in the opinion of the 
court. 

I>, Cobb f and L* B. Peck, far trustee* 

That the transfer of the notes in question from Langley to 
Moore was bona fide, and for a good consideration, has not here- 
tofore, and it is presumed, will not now be questioned. The 
evidence is full and clear that the notes were delivered to secure 
the payment of a debt, due from the former to the latter, and 
were there no evidence in the case, other than the trustee's dis- 
closure, the court would presume the transfer to have been made 
lor an honest purpose, and upon good consideration. Nettel/v. 
Adams, 1 D. Chip. Rep. 346. The plaintiff put the case, in 
the court below, upon the ground that, his writ having been ser- 
ved before Moore gave Preston notice of the transfer from Lang- 
ley, the assignment was overreached and defeated by his attach- 
ment ; and, probably, this is the great question in the case. 

I. The first section of the trustee act, f Comp. stat.149, provides 
that if any person shall have, in hie possession, any rights or credits 
of an absconding or concealed debtor, he may be trusteed ; and the 
5th sec. of the same act declares, that if it shall appear from the dis- 
closure of the trustee, or from other evidence, that he had rights 
or credits of the debtor, in h\s possession, at the time of the ser- 
vice of the trustee process, he shall be adjudged trustee, fee. 
This case, then, upon a correct construction of the act, does not 
come within its provisions ; for Langley, months before the ser- 
vice of the plaintiffs writ, had transferred the notes to Moore. 
By this transfer, his interest in the notes passed to, and vested 
in Moore. Nothing could be attached under this process, but 
Langley's interest, and, as that had been previously transferred, 
there was nothing to attach. An attaching creditor cannot stand 
on a better footing than his debtor, ii the assignment be not 

Vol. ix. 33 
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SSX!* fraudulent as to creditors : and if he attach any property of bis 
1837 - debtor, it must be attached subject to all lawfully existing liens 
Brillon created by his debtor. And, consequently, if his debtor have 
Proton no interest in a chose in action, the creditor cannot acquire any, 
Tru»u»- jjy hjg attachment. Therefore the want of notice to the trustee 
will not defeat the assignee's interest in the debt, in favor of an 
attaching creditor. Dix et al. v. Cobb fy Trustee, 4 Mass. 
Rep. 508. Ammidoum v. fVheelock fy Trustee, 8 Pick. 470. 
Bholen et al. v. Cleaveland et al., 5 Mason, 174. St. John v. 
Smith, 1 Root, 156, and the cases there cited. 27. States v. 
Vaughan fy Trustees, 3 Binn. 394. 1 Dall. 3. 4 id. 279. 2 
id. 211. 7 Vin. 225. pi. 15. 226. pi. 18. In Connecticut 
a somewhat different doctrine has been established. It is there 
held that, when a chose in action has been assigned, the promisee 
remains the legal owner of the debt, until notice of the assign- 
ment is given to the promisor. But when the debt has been 
• once assigned, and notice given to the promisor, this deprives 
him in equity of the right of making payment to the original 
promisee, and compels him to hold the money in trust for the 
equitable owner and holder of the debt. The mere sale and 
delivery, therefore, is sufficient to destroy the equitable interest 
of the assignee ; and it is not necessary that the second, or any 
subsequent assignee, should give notice to the promisor, in order 
to protect the debt against the creditors of the payee, or any 
previous assignee. Greene v. Gillett, 5 Day, 485. In the 
present case, and long before the commencement of this auk, 
Preston had notice that notes had passed out of the hands of the 
payee, and gone into circulation, so that it is quite immaterial, as 
regards the decision of this case, whether the court adopt the 
Massachusetts or Connecticut rule. The application of either 
discharges the trustee. 

II. But negotiable paper is not within the spirit and meaning 
of the trustee act ; especially after it has been pat in circulation 
by the original holder. Our statute, relating to paper of this 
character, was passed to protect the maker in such payments as 
be might make to the payee, before notice of the assignment 
We insist that, after a negotiable note has passed out of the 
hands of the payee, by indorsement, and the maker is apprised 
of this fact, the case is without the statute, and the note then 
stands upo* the same footing as similar paper in England, and its 
circulation and the rights of the holder protected and controlled 
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by the law merchant One of the cardinal principles of this 2£ n £ 
law is, that the bond fide holder of a negotiable paper can be l&7 - 
affected by nothing, save what appears upon its face. A nego- Brllton 
tiable note, before it has been negotiated, may be attached on a jwon, 
demand against the payee, liable to be defeated by the transfer 
of the note, at any time before it falls due. Enos v. Tttttle, 3 
Coon. Rep. 27. Per Addison & Shippen, Js. 4 Dallas, 63. 
A note payable to one or his order, and indorsed in blank, is 
transferable merely by delivery. Doug. 633, 9. This right of 
transfer, by delivery y was part, if not the essence of the contract, 
which could not be defeated, or modified, by Preston himself. 
Ought this right of transfer to de defeated by a creditor of the 
holder ? By the very terms of the contract, Preston is to pay 
the notes to the person, who shall hold them when they fall due. 
Can a creditor of any individual, through whose hands the notes 
may have passed in their circulation, change the nature of the 
contract, and, in effect, destroy the negotiability of the paper ? 
This doctrine is startling, in the extreme. If it is applied to a 
promissory note, it must also be extended to bills of exchange. 
Will not the same principle embrace bank notes, payable to bear- 
er ? It is true they pass by delivery, and so do negotiable 
notes, indorsed in blank. The recognition of such a doctrine, by 
this court, must inevitably destroy the negotiation of any note or 
bill of exchange, out of the State, to which a citizen of Ver- 
mont is a party. The little confidence, which now exists abroad, 
in the negotiable paper of this State, would be entirely extin- 
guished. It can hardly be believed that the Legislature ever 
intended that the act should have such an effect. It is very 
clear that the case at bar does not come within the terms of the 
act, and if it is brought within its provisions, it is only done by 
a most liberal construction of the statute. This court will not 
be inclined to extend the statute beyond the fair and obvious 
import of its terms, when the effect of a forced construction 
would entirely destroy, as regards this State, a system, to which 
England is, in a great measure, indebted for her power, and 
which is rapidly increasing the wealth of every commer- 
cial part of our own extended country. But if the plain- 
tiff could bring his case within the statute, by construing 
it according to the ordinary sense of the words, still, if this con- 
struction would lead to the embarrasing result suggested, the 
grammatical sense of the words should be so modified, that the 
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o™g>* difficulty may be avoided. Rex v. Pease et ah, 4 B. & A. 30. 
Su 24 Com. L. Rep. 17. Eyston v. Studd, Plowd. 363. Bac. 
Britton, Abr. Statute, L 
PrelltoD J * w * D * Porker and A. 6. Britton, for plaintiff . 

I. The statute, upon which the process is founded, being a 
remedial act, should be liberally and beneficially expounded, to 
prevent fraud and advance the remedy sought. This is wholly 
a statute process, prescribing a mode of calling funds out of the 
trustee's hands, which could not be reached there, by the ordi- 
nary process of the common law — thus transferring moneys from 
the trustee to the principal's creditor, by virtue of its own pro- 
visions alone, which the factor justly owes, and ought not in jus- 
tice to detain. Com* Laws, 151. Sects. 1 & 5. Huntington v. 
Bishop, trustee of Spooner, 5 Vt. Rep. 195, 196. 

II. Preston being here a mere stake-holder, as between tbe 
plaintiff and Moore, who defends under Preston, Moore, to en- 
title himself to this money against the right of this plaintiff, 
should prove notice to Preston of the assignment of the notes to 
him, before the trustee was summoned in this action, or should 
himself have instituted a similar process. The property of the 
notes was vested in Langley, by the indorsement irom Smith to 
him, and the assent of Preston to that assignment operated as 
notice to him, and the interest in them has never legally passed 
out of Langley, so as to defeat the claim of the plaintiff. And 
Langley could have released Preston, at any time prior to the 
20th November, 1835, and thus have defeated Moore's claim. 
Tudor fy JVoodbridge v. Perkins, 1 Swift's Dig. 731. Strong, 
v. Strong, 2 Aikens' Rep. 377. Newell v. Adams, 1 D. Chip. 
Rep. 346. 

III. To whom could Preston have paid these notes, or to 
whom could he have made a legal tender— one that could have 
availed him, after the sale and indorsement to Langley — but to 
Langley ? A tender to Langley by Preston, before notice that 
the notes had been passed front him to some other person, would 
be a bar to any action, that might be brought afterwards on these 
notes, in what hands soever they might be. On the 27th of 
October, 1835, the time these trustee suits were served, the pro- 
perty of these notes was in Langley, and a tender or payment, 
made to him by the payor of the notes, before service of the trus- 
tee process, would have been a good answer to discharge him as 
trustee. Again, had Preston sued Moore, could he have plead- 
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ed these notes in oflset, without previous notice ? Certainly Qgjtj 
not. i**.' 



Britum 



IV. The service of the trustee process on the trustee fixes the " 
property in his hands, from and after that tune, for the benefit of FnaUM 
the creditor plaintiff; and nothing can divert its application to ?"**••• 
-the payment of the debt sued for, except a prior, better and per- 
manent right, vested in some one else. Had Moore, in this 
case, such right, either in law or equity ? The plaintiff con- 
tends that he had not. Moore had received these notes, in April, 
1835, of Langley and had given a receipt for them, supposed 
as collateral security for a debt Langley owed Moore. Moore 
lies by and gives Preston no notice of the transaction for six 
months, nor until Langley had absconded. There is no pre- 
tence, then, that Preston knew that Moore had the notes until 
after the service of the trustee suits. The creditors, in these 
trustee suits, were the first to give Preston notice that they have 
claims against Langley, and wish to hold the properly in his 
hands, belonging to Langley, for the payment. They, being first 
in diligence, are first in right both in law and equity. The court, 
in the case of Huntington v. Bishop, cited above, say the trus- 
tee process " is a creature of the statute, a part of the attachment 
law; and the object is to secure the estate of the principal 
debtor, to respond the judgment, rendered in the principal 
suit.' 9 Then he who sues and serves process first, in trustee 
suits, shall and must bold first. The principles laid down, in the 
case above cited, are such as we presume the court will sustain. 
The court, there speaking of the trustee process, say, " after the 
service of the process, the trustee becomes a stakeholder, a 
depository of the effects of the party, ultimately entitled to 
them. He is treated like a trustee. He is called upon to disclose 
under oath, as to the effects in his hands. And the trust is en- 
forced precisely as it would be in chancery. 1 ' The first attaching 
creditor holds first — the second before the third, and so on — to- 
ties quo ties. The first creditor, who sues and serves process on 
the trustee, holds first, and so on, as in an attachment of real and 
personal estate. If the grantee of land neglect to record his deed, 
the creditors of the grantor may attach the land and hold it ; and 
why ? Because the grantee has neglected to give notice that he 
owns the land, by causing the evidence of his title to be record- 
ed. Moore, if he had any demand against Langley, might, and 
now may commence his suit against Preston, as trustee of Lang- 
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9JJJJ* ley ; and will it-be contended that he stands on any better grounds, 
1837.' to hold the property, than if he had sued him on the 20th No- 
lriUoii vember, 1835, when Moore gave Preston notice that he held 
pjJ^ the notes in question ? Suppose Langley had absconded with 
the notes in his hands, and had, the day before the service of the 
trustee process, transferred these notes to a third person, would 
such third person hold the pay on them against this plaintiff? 
Suppose Preston had met Langley in the State of New York, 
or elsewhere, and had paid or tendered him the money due on 
these notes, before he had had notice of the transfer to said third 
- person ? Will it be pretended, that such payment or tender 
would be no defence for Preston, should such third person sue 
him on the notes ? Suppose again, that Moore had neglected to 
notify Preston that rte had the notes, until after December Term 
1635, and Preston had made his disclosure, and the court had 
adjudged him trustee, as they must have done. If the delivery 
o( the notes lo Moore vested the property in him, absolutely, 
without notice, the consequence would be, that Preston would 
have to pay the notes twice. Suppose Preston had been sum- 
moned as the trustee of Smith, after he had been notified of the 
transfer of the notes to Langley by Smith, and the fact of the 
transfer stated in the trustee's disclosure ; could.the court charge 
him as the trustee of Smith ? Stuart v. Barnum, Brayton, 
173. 

V. Lastly — vigilantibus, nan dormientibus, leges subvenitmt. 
For want of being watchful, and by negligence, a right may be 
lost. The statute of limitations may bar a right. A party, by 
standing by and not asserting his right to property, when claim- 
ed by a creditor of a third person, may lose his right. Even 
the King loses his right to a waif, if the owner retake the pro- 
perty before the King's agent. 1 Black. Com. 297. 
The opinion of the court was delivered by 
Phelps, J. — The note of Preston, which is the object of 
this process, appears to have been made payable, originally, to 
one Smith, was endorsed by him to Langley, the principal 
debtor, and subsequently by Langley to Moore. Notice was duly 
given to Preston of the first transfer, but no notice was given to 
him of the latter transfer, until after the service of this process, 
although the transfer took place before the attachment. Under 
these circumstances the question is raised, whether notice to 
Preston is essential to complete thojQnsfer, or whether the at- 
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tachment, by this process, will overreach the assignment, by rea- *£***; 
son of the want of notice. I8 sff - 

This proceeding, being in the nature of an attachment, and Brit y ton - 
proceeding, not only in form, but in. substance, upon equitable S5!££. 
principles, it follows that, like any other attachment, it will hold 
nothing, which is not equitably and legally the property of the 
debtor. In Massachusetts, where this process is common, it has 
been uniformly held, that it will not hold a chose in action, which 
has been previously assigned, and is not equitably and legally the 
property of the principal debtor, at the time of the attachment. 
This doctrine has always appeared to me to be most consonant 
to principle, although it must be admitted there are considera- 
tions of policy, which make strongly in favor of a different rule. 

In Connecticut, on the other hand, it has been held, that no- 
tice of the transfer of a note is essential to the assignment, and if 
notice to the maker be wanting, the trustee or factorizing pro- 
cess will hold, notwithstanding the assignment. This rule has been 
adopted in this State, in preference to the Massachusetts rule, and 
is now, 1 believe, considered the settled law of the State. But this 
rule has never been applied to any but an assignment by the 
payee. After the note, ii negotiable, has passed from his hands 
and become transferable by delivery only, it is not subject to 
this process, except as against the person, who is really and equi- . 
tably the proprietor of the note, at the time of the service of the 
process* This was decided in Greene v. Gil let, 5 Day, 485* 
Whatever reason there may be for the rule requiring notice, so 
far as the original payee is concerned, it certainly fails, when the 
note has obtained circulation, and passes, like a bank bill, from 
hand to hand. To require notice, in such case, of every trans- 
fer, would embarrass the circulation of paper— would be pro- 
ductive of great inconvenience, and, in a majority of cases, ope- 
rate unjustly in its application. There is no propriety in taking 
one man's property to pay the debt of another ; and nothing re- 
conciles me to the rule adopted in this State, except the consid- 
eration, that it may prevent frauds. But there is no precedent for 
extending the rule to a case like the present. In such a case, 
the authorities from Connecticut and Massachusetts agree. Con- 
sidering the law of those States, in this particular, reasonable 
and just, we are inclined to adopt it and hold, in this case, that 
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2JJ3T; notice to Preston was not essential to the assignment by Lang- 

l83y ley to Moore. 

***■ Judgment of County Court reversed, and Judgment that 

5JS2L Preston is not trustee. 
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Overseers of the Poor of Faihlee *. Overseers of the pbor of J™** 
Corinth. m * 



I The following return on a warning out process, to wit : " Aug. 22d, 1806, 

I then served thjs precept by leaving a true and attested copy of the same, 

| and return, with the within named N. W., as the law directs," is suffi- 

cient. 

i 

| This was an appeal from an order of removal, wfeefety Na- 

than Watson, a pauper, was ordered to be removed from Fairiee 
to Corinth ; from which order Corinth appealed to the County 
Court. On the trial, it appeared that the pauper had his settle* 
ment in Corinth, unless prevented from gaining * settlement, by- 
force of the following proceeding : Within the first year of Wat- 
son's residence in Corinth, a warning was issued, in due form qf 
law, from the Selectmen, directing the Constable to summon 
Watson to depart said town. Upon that warning was the foU 
lowing return : 

" Corinth, Aug. 22, 1806. 1 then served this preoept, by leaving 
a true and attested copy of the same and return, with the within 
named Nathan Watson, as the law directs. 

CALEB LADD, Constable." 

This was seasonably returned and recorded. The County 
Court decided that said return was sufficient and rendered judg- 
ment that said pauper was unduly removed, to which the plain-* 
tifis excepted, and the cause passed to this Court, 

L. B. Peck, for Fairiee. 

The return of the constable is bad. It does not appear from 
the record, that the return on. the original summons was indors- 
ed on the copy, left with the pauper. The officer says, he 
left "a true and attested copy of the warning and return" and 
the inquiry here presents itself, to what return does he allude, 
and by whom was it made ? It is not stated that it was the re- 
turn entered on the warning. But suppose we presume such 
was the faot, the question arises ;-was the return written on the 
copy? 

The record shows no such fact, and it is not to be presumed. 
The court, in order to give effect to the warning, must in- 
tend — 1st. That the return was the same with that on the orig- 
inal. 2nd. That it was indorsed on the copy left with the pau- 
per. To presume these facts, will be extending the doctrine of 
presumption to a class of cases, in which this court have, hereto- 
fore, uniformly said, that nothing was to be taken by intendment. 

Vol. ix. 34 
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°™gj In Toumsend v. Athens, 1 Vt. Rep. 284, the officer was 

1837 ' required to summon Jonas Deputrin to leave the town of 

Fairiee ^ tneng- The officer's return was in the following words — 

wlDih ' " Athens, May 28, 1817. Then served the within precept by 

leaving a true and attested copy with the with Jonas, with my 

return hereon thereon indorsed." The court said that they 

eoiild not presume the copy was left with the pauper, nor read 

with, for within, and therefore rejected the record. 

In Reading v. Rockingham, 2 Aik. Rep. 272, the Court 
held, that when service of a warning is made, by leaving a copy 
with some person, other than the pauper, at the usual abode of 
such pauper, k is essential that the officer certify itt his return, 
that the person, with whom he left the copy, was then resident 
therein. 

In the case between Barnet v. Concord, 4 Vt. Rep. 564, 
the officer's return was in the following words. " Then served 
this precept by leaving a true and attested copy of the same at 
the last and usual place of abode of the within named John & 
Emerson, with a person of discretion, residing therein, with 
my return hereon thereon endorsed." 

The court held this return defective for two reasons. 1. That 
the name of the person with whom the copy was left, was not 
given. And 2nd. That it was not stated that he was of suffi- 
cient discretion. 

If the same strictness, winch obtained in the cases cited, is ap- 
plied to the case under discussion, the county court evidently 
erred in admitting the record. 
It may be said, that the inference arising from the face of the re- 
cord is, that the officer has allusion to Am return, and that it must 
have been entered on the copy, as it is usual for officers to in- 
dorse their returns on copies of their writs. The same argu- 
ment might have been and, no doubt, was used, in the case be* 
tween Reading and Rockingham, and that of Barnel and Con- 
cord, for it is equally true, that when an officer serves any pro- 
cess by leaving a copy at the abode of the individual, on whom 
it is served, with some person he may find there, he takes care 
to ascertain that such person is a resident of the family, and 
of sufficient discretion. He neither leaves it with a transient 
person, nor an idiot or lunatic. The court has not and does not 
act upon inference or conjecture. In the present case, the re- 
turn may be literally true, and yet very far from a compliance 
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with the statute. The officer may have put upon the copy a jjjjg» 
return entirely different from that on the original — or the return 1837, 
may have been entered on a separate and distinct paper, and this Pa!rlet 
delivered to the pauper, at some other time. This would not q^^ 
be in conformity with the statute, nor would it contradict the 
return on the record* k would be impossible, then, either to 
deny the return, or to recover against the constable ibr a false 
return. This view of the case, according to the principle laid 
down in Barnet v, Concord 9 renders the record defective. 

Vide also Ktttredgc v. Bellows, 4 N. H. Rep. 424. 

If. Upham,for Corinth. 

It is objected that this return is defective, 1st. Because it does 
not appear what return the constable left with Watson, or, 
hi other words, it does not appear that it was the officer's re- 
turn of the service of the precept, that he left with Watson. 

2nd. Because it does not appear that the return was on the 
copy, left with the person warned to depart the town. 

In answer to these objections, we insist, 1st, That it does ap- 
pear that it was the constable's return of service of the precept, 
that he left with Watson. The officer says he served the pre- 
cept, " by leaving a true and attested copy of the same and re- 
turn, with the within named Watson, as the law directs." What 
return did the constable leave ? The return of his doings— of 
the service of the warning. Nothing else can be intended. 
Writs of summons are to be served by delivering the defendant 
or defendants, " a true and attested copy of said writ, with the 
officer's return thereon." Return of what ? The statute does 
not say ; but we all understand that it is the return of bis doings 
—of the service of the precept. 

2. We say it appears with sufficient certainty, that the re- 
turn was on the copy left with Watson. The return says the 
precept was served " by leaving a true and attested copy of 
ihe same and return, with the within named Nathan Watson, 
at the law directs" The return, then, was on the copy left, 
for the law so directs. The presumption is, that every officer 
does bis duty, until the contrary appears. It is certain, te a cer- 
tain intent in general, that the return was on the " true and at- 
tested copy," left with Watson, and this is all the certainty the 
law requires in indictments. Co. Lit. 303. a. Aich.Pl. fc Ev. 
108. Arch. Crim. PI. 17. And the court will not require a 
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m£S, grater degree of certainty in this case, than is required in 

le3y - Indictments. We maintain that certainty, to a common intent, 

Fun* is sufficient in this case. It is all that is required in ordinary 

Carta'th. pleading. It is a rule well settled, that, in pleas, the court will 

presume, in favor of the pleader, every proposition, which is 

by reasonable intendment impliedly included in the pleading) 

though dot expressed. Arch. Crim. PI. 17, 18. 

In Townsend v. Athens, 1 Vt. Rep. 284, the court said, in 
relation to the service of the warning, " if the town of Athena 
have substantially complied with the requisitions of the statute, 
in the warning out of the pauper, they have, as a matter of rjght, 
thrown him upon Townsend," Athens relied upon a warning, 
with a return upon it, in the following words, viz ' — 

" Then served the within precept, by leaving a true and at-* 
test copy with the with Jonas t with my return hereon thereon 
indorsed." 

In speaking of this return, Hutchinson, Justice, in delivering 
the opinion of the court, said, " that the bad spelling and failure 
in the return to say who served, and the defect of saying of 
what a copy was left, the court can supply by intendment. The 
officer, signing the return, shows who served the precept. The 
having served the precept, by leaving a copy, affords an intend- 
ment that he left a copy of the precept*" This reasoning, when 
applied to the return in this case, answers all the plaintiff's ob- 
jections and .establishes its validity. Vide Marshfield v. Mont- 
pelier, 4 Vt. Rep> 284. Shrewsbury v. MounUHolley> 2 Vt 
Rep. 220. 

The opinion of the court was delivered by 

Collamer, J. This is a question upon the sufficiency of a 
warningK>ut process. Little aid ct*n be derived from the cases 
cited in argument. These cases are mere precedents, and, to 
render them of force, the words must be the same and stand in 
the same connection. For instance) the case that decided that 
the preposition with, in the connection, in which it there stood, 
did not mean within, is an authority for no other word what- 
ever. Townsend v. Athens, I Vt. Rep. 284. As authorities* 
these cases have no great importance, because they settle do 
principle of law. No doctrine can be extracted from them to 
construe other words, except the general doctrine, that such pro- 
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ceedings are open to objection, and the courts have adopted a 2KS* . 
strict construction, — in some cases more, in others less, rigid. 18S7 

We are now called to pass on a set of words, on which there Paillat 
has been no decision. We shall endeavour to direct ourselves coHnih. 
by the rule that, " certainty, to a certain intent in general/' is 
sufficient. The rules of certainty, as drawn from Coke and pre- 
served by the courts, are far from perspicuous, and their applica- 
tion far from certain. This, probably, arises from their being a 
specimen of the scholastic learning, which abounded in refined and 
obscure subtleties. The rule of certainty,, mentioned, is the one 
ordinarily sufficient in law, and is Coke's second degree of cer- 
tainty. This rule requires and means, " what, upon a fair and 
reasonable construction, may be called certain, without recur- 
ring to possible facts, which do not appear." lChitty's Pleadiog, 
237. It probably amounts to this ; the writing should be such 
as would be understood to convey the meaning required to all 
men of ordinary discernment, alike. The faithful application of 
this rule would disabuse the law of much of the charge of use- 
less refinement and subtlety. 

The law requires these precepts to be served in the same 
manner as a writ of summons. Such writ is required to be ser- 
ved on the defendant, " by delivering him a true and attested 
copy of said writ, with the officer's return thereon." This means 
a copy of the writ and a copy of the return on the writ. The 
word, thereon, refers to the writ, not the copy. In this case* the 
return is, " 1 served this precept, by leaving a true and attested 
copjTof the same, and return with the within named," &c. Now, 
could any two candid men understand this differently, or be, by 
possibility, misled ? Would not all understand that he left a 
copy of this precept and this return. The word, thereon, is of 
no consequence, if it appear by the return, that a true and at- 
tested copy of the precept, and also a true and attested copy of 
the return, which the officer made on the precept, were delivered 
to the pauper. The only difficulty with this return, the only ob- 
jection made to it, is, that it does not say this return. Can this 
word be understood or supplied by intendment ? In the case, 
Waterford v. BrooJcfield, 2 Vt. Rep. 207, the return was, " I 
served this warning by leaving a true and attested copy, with, 
&c." without saying of what it was a copy. Hutchinson, jus- 
tice, in delivering the opinion of the court, in that case, said, " It 
is objected that he says he left a copy, without saying of what. 
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m£S) l* * s true > ne does not w y lt expressly, but the intendment is to 
1837 strong it cannot be misunderstood. "Served the warning by 
FaJriM having a copy," cannot be supposed a copy of any thing except 
the warning. We got over an objection, exactly similar, in 
Windham County." There, the words, " of this warning" 
were supplied, as being clearly implied. Here, the officer re- 
turns, that he delivered a true and attested copy of this precept 
and return. This must intend this return. 

To say it might be some other return, would be to adopt the 
rule, that it must be so certain, as to exclude every possibility 
to the contrary. Now this is to require " certainty to a certain 
intent, in every particular ;" the highest degree of certainty, de- 
fined or mentioned in scholastic subtlety, confined to the refi- 
ners on the STAGIRITE, repudiated as early as Coke, and never 
required in pleading, except in two or three extraordinary cases. 
Rex v. Home, Cowp. R. 682. 

Judgment affirmed. 
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Emerson & Petrie v. Nathan Paine, Trustee of George 
Petrie* 

A person , sued 81 trustee* may plead in bar that the person , as whose trustee 
he is sued, is not an absconding or concealed debtor, and a judgment, on 
such plea, is not open to review. 

If a plea in bar is insufficient, or one, which the defendant has no legal right 
to interpose, it must be met by replication or demurrer. That the county 
court received each plea is no ground of exception or error. 

This was an action on the act " directing the proceedings 
against the trustees of absconding or concealed debtors." The 
defendant filed a plea in abatement, alleging that the plaintiff, at 
the time of suing out this writ, also sued out another writ, on 
the same cause of action, against said George Petrie, (being a 
writ of attachment,) and that the same was duly served and en- 
tered with this writ, in this court, and was still pending. To this 
there was a demurrer. The county court overruled s&id plea. 
The defendant then filed his plea in bar, alleging that said George 
Petrie, at the time of the suing out and service of this writ, was 
not an absconding or concealed debtor. The plaintiff moved 
the court that said plea be not received, nor the plaintiff held to 
answer thereto ; which motion was overruled by the court. The 
plaintiff then traversed said plea in bar, and, on trial, verdict and 
judgment were rendered for the defendant. Whereupon, the 
plaintiff prayed to be allowed his review to the next term, which 
was objected to by the defendant, and refused by the court. To 
which decisions ot the court, in receiving said plea and refusing 
said review, the plaintiff excepted, and the cause passed to this 
Court. 

W. Upturn, for plaintiff. 

The first question is, had the trustee, before disclosure and 
before any judgment that he was trustee, a right to plead in bar, 
that George Petrie, the principal debtor, was not a concealed 
or absconding debtor? The principal debtor might have inter- 
posed this plea, but we insist the trustee had not the right. He 
might have interposed the plea for the principal debtor, after 
having acknowledged that he had effects, and was trustee. He 
then could have made defence for the principal debtor. The 
trustee is summoned in, for the sole and only purpose of disclo- 
sing, whether or not be has, in his hands, the effects of the princi- 
pal debtor. The first step he can take, after appearing in court, 
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223£ is to make his disclosure, and, if it appear that he has nothing in 

Afl87 , his hands, belonging to the principal debtor, he is dismissed, with 

Em j£uJP and his cost, and the suit is ended. If, however, he has effects and 
Pafoa. I s adjudged trustee, lie may be permitted to proceed further, and 
defend for the principal debtor. See statute 152, 183, Sec. 3. 
7 Mass. Rep. 28. 

The next question is, had the plaintiffs a right to review their 
case? We maintain that they had. The act of 1807 allowed 
an appeal in trustee suits, from the county to the supreme courts. 
Statute 1 55, Sec. 2. And we think all suits, that were appeal- 
able under the old system, are reviewable under the new. 

We are aware of the decision, made by this court in the case 
of Chittenden v. Bishop, 5 Vt. Rep. 166, but we think this 
case distinguishable from that. In that case the court adjudged 
Bishop trustee, and he moved for a review, but the county court 
denied the right, and he took his exception. On the final hearing 
in this court, the decision of the court below was affirmed. 

In the case at bar, an issue was formed to the jury, and, upon 
that issue, a verdict was returned for the defendant, Paine. The 
plaintiffs claimed their review, which was refused by the court. 

By the act of 1797, the party had a right to review in all 
cases, with certain exceptions. 

The act of 1824, p. 22, declares, " that either party may 
once, and no more, review bis case to the next term of the county 
court." Why then had not the plaintiffs in this case a right to 
review their cause ? The language of. the act of 1824 is gen- 
eral, and embraces all civil cases, which can be tried by jury. 
Suppose the principal debtor had appeared and defended tbe 
case, upon its merits, and a verdict had been returned against 
him. Would he have a right to review ? We think he would. 
If, then, we are right in the conclusion that the principal debt- 
or would have a right to review, we see no reason why the trus- 
tee had not the same right. But the question is not, as to the 
right of the trustee to review, but as to the right of the plain- 
tiffs in the trustee process. They, we insist, had a right, and 
tbe review should have been allowed. 

i. B. Peck, for defendant 

I. The trustee had an undoubted right to appear and interpose 
the plea in bar. The plaintiffs had no right to call on him for a 
disclosure, unless the principal debtor had absconded, or was 
concealed, when they commenced their suit. It would be i 



r 



OF THE STATE OF VERMONT. 273 

what singular if the trustee could not require them to prove the jjjjjgf 

existence of a feet, which, if disproved, would defeat the action. l837 

2 Swift's Dig. 619. 5 Conn. Rep. 117. But, if Paine had *"%££* 
no right to interpose the plea, the plaintiffs should have demur- . p J^ 
red. The question could opt be raised on a motion to reject 
the plea, 

II. The court did not err in denying the review. This court 
have decided that the statute, giving the right of review, does 
' not extend to a trustee suit. Huntington v. Bishop, 5 Vt. Rep. 
186. 

The opinion of the court wa* delivered by 

Collimer, J. — The trustee interposed a plea in bar, thai 
•Geo. Petrie was not an absconding or concealed debtor. The 
county court refused, on motion, summarily, to dismiss this plea, 
to which the plaintiff excepts, as error. A court may, in 
pursuance of its own rules of practice, and in some cases, in its 
judicial discretion, refuse to receive a plea, but the refusal so to do, 
is in the mere exercise of discretion, fend such a proceeding 
cannot be revised upon a writ of error, in the place of which 
the present proceeding is. By such a course the plaintiff is 
deprived of no legal right. If the plea was such, that, by 
law, the trustee had no right to interpose it, it should be shown 
by a replication, if additional matter was necessary, or it should 
have been demurred to. The plaintiff insists, that the trustee 
had no right to make this plea in bis own behalf, but only in be- 
half of the principal debtor, after confessing himself trustee. 
The plea, on its lace, purports to be the plea of the trustee, in 
his own right. If this is unauthorized by law, the plaintiff 
should have demurred. He would thereby have confessed noth- 
ing, as a demurrer only confesses that, which is legally pleaded. 
The plaintiff has traversed the plea, and, on trial, verdict and 
judgment were for the defendant. This is conclusive, and there 
is no error in the proceeding of the court. If the issue was 
immaterial, the correction must be by application for a repleader 
in the county court. 

The court, however, are of opinion, that this was a legal plea. 
As a general rule, and at common law, a man can have no legal 
proceedings taken against him in relation to bis debts and deal- 
ings, except by hit creditor. This is a right and a privilege of 
no inferior importance. That a man should be called into court 
and there subjected to personal examination, upon oath, in rela- 
Vol. ix. 35 
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££££' don to bis debts and dealings with third persons, — a proceeding, 
1837. w hj c h even those third persons could not tbemselve take,especial- 



Emerton and ty » n a &>urt of law, — is not to be suffered but in case of imperative 
FBtrie ' necessity, and by clear and express law. Our statute provides, 



Paine. 



" That if any person or persons shall have in his, her or their 
" possession, any money, goods, chattels, rights or credits of any 
" person, who shall have secretly absconded from this State, or 
" who shall keep concealed within the same, any creditor may 
" cause such person, having such goods, be. to be summoned as 
" trustee," be. 

The statute prescribes a form for the process, in which the plain- 
tiff alleges, that the principal debtor is absconded or concealed, 
and that the trustee has effects, be. and calls on him to answer, 
be. This statute clearly interferes with the common law rights 
of the trustee, in many important particulars. It subjects him 
to the process of a stranger, with whom he has no privity. 
It calls him Into court, when his creditor does not desire it. It 
subjects him to personal disclosure. It enables the court, on that 
disclosure and other evidence, to give a judgment against htm, 
without the intervention of a jury, and from this judgment there 
is no review or appeal. Huntington v. Bishop, 5 Vt. Reports, 
186. 

It is not to be supposed this was intended to be done, but in 
a case of real necessity, such as is clearly within the statute. 
The statute, very clearly, subjects no man to this, but in the case of 
an absconding or concealed debtor. The right to call on a man, 
as trustee, even for a disclosure, by the statute clearly depends 
on the fact, that his creditor has absconded, or is concealed. 
This is a prerequisite or condition precedent to sustaining the ac- 
tion against any one. 

To hold otherwise, would subject every man to the suit and 
interrogation of any one, who had sufficient curiosity or imperti- 
nence to investigate bis dealings with his neighbors. It would, 
in effect, introduce the Massachusetts practice of sustaining this 
species of proceeding against any man, as the trustee even of bis 
.resident neighbors. This we consider, not warranted by our 
statute, and contrary to the well known will of our legislature, 
which has been often applied to, to extend the process to such 
cases, and has uniformly refused. It is said the principal debt- 
or may make this same plea, but his neglecting or refusing does 
not deprive the trustee of so doing. We consider the Con- 
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Dectkait practice) on this point, most consistent and correct un- °££% 
der our statute. 18S7 * 



Was the plaintiff entitled to review ? This is an action, as at Emmmm ftnd 
common law, against the principal debtor, and as to him, and on **,." 
all proper issues by him made, or made for him by the trustee, Fun6 ' 
after acknowledging that relationship, according to the statute, 
either party is entitled to review. As to the trustee, it is a pro- 
ceeding to hold a debt, or it is the attachment of a debt. This 
is entirely a proceeding created and wholly regulated by statute. 
As to the trustee, it is a proceeding collateral and auxiliary to the 
action against the debtor, rather than an action against himself. 
As to him, there is no review. This was so decided in Hun- 
tington r. Buhop, and that was a plea by the trustee in his own 
right. This disposes of the case for the defendant and renders 
it unnecessary to pass on the plea in abatement. 

Judgment affirmed. 
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223f Jambs Baxtbk t>. Solomon Willbt. 



1837. 



, The sale and conveyance of real estate, in payment of a pre-existing debt, 
with a simple right of repurchase on the part of the debtor, is valid, and 
is not a mortgage, even in equity. 

But, in such contract, it is essential that the debt be extinguished absolutely, 
in presenti. 

If the object of tbe contract be to secure the payment of the debt, and not 
to extinguish it, except upon the happening of some subsequent event, or 
the default of the debtor to pay by a given day, the transaction is a mort- 
gage, and no form of words will enable the parties to foreclose the deb- 
tor's equity of redemption. 

If such contract be made in a foreign country, the creditor will not be per- 
mitted to pursue his debt here, unless it is shown, that, by the law of the 
place of contract, the debtor will be considered as having an equity of re- 
demption in the land. 

At law, the conveyance of land, agreed to be received in payment of a pre. 
existing debt, although the securities are not surrendered, there being 
no defeasance under seal, passes tho absolute title to the estate. 

This was an action of assumpsit upon a promissary note, sub- 
mitted to the county court upon the following case stated : 

"In this case, it is agreed by the parties, that the defendant 
" executed to the plaintiff the note declared on, at the time it 
" bears date, and that, at the same time, upon a conference be- 
" tween them, in relation to their concerns, both parties then be- 
" ing in Lower Canada, this, with two smaller notes, then due 
" to plaintiff from defendant, was cast, and the amount due on 
"all three ascertained; — that, at the same time, defendant 
"gave to plaintiff a deed of a piece of land in Canada, but did 
" not take up the notes ; that plaintiff then gave a writing tode- 
" fendant, under his hand, stating that defendant had deeded to 
" plaintiff a piece of land, in payment of three several notes, 
" which notes were described in said writing, one of which was 
the note now in suit. But said writing further stated that 
plaintiff agreed, if defendant would pay him such sum as was 
" then found due, as above, upon said three notes and interest, 
" at the end of two years, plaintiff would redeed said land to 
" defendant. Said writing was afterwards sold to one Berry, 
" for $35, and said Berry afterwards sold said writing to a third 
" person, and it is since lost. Tbe defendant was to hold pos- 
" session of the said land, till the end of the two years. And 
" it is further agreed, if the court consider the evidence admissi- 
" sible, the said Berry will testify, that, in 1832, be called on 
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" plaintiff to make inquiry about the land above deeded, by de- onag 
"fendant to plaintiff, and, in a conversation then bad with I837 -' 
" plaintiff about the notes and land, plaintiff told said Berry ' 
" that he had received his pay for the notes of defendant, in land, 
" and that nothing was due from defendant to him, on said notes. 
" Now if the court, on this statement of facts, shall be of opin- 
" ion that the transaction, above stated, should have the effect 
" of a mortgage, judgment is to be rendered for the plain- 
" tiff, for the amount due on this note and cost. But if the 
"court should be of opinion, on the whole case, that such was 
* not the legal effect of said transaction, and that said notes 
" have been paid ; — then judgment b to be entered for defen- 
" dant for his costs." 

The County court rendered judgment for defendant, plaintiff 
excepted to that decision, and the .case came here for revision. 

Elijah Farr and Wm. Upham, for plaintiff . 

The conveyance from Willey to Baxter was in the nature of 
mortgage to secure Baxter's debt against Willey, and the par- 
ties so intended it. 

A conveyance of real estate, intended by the parties merely 
as security for a debt, though absolute on the face of it, is a 
mortgage ; and any agreement, on a subsequent event, to change 
its nature, and prevent the equity ol redemption, is void. Henry 
v. Davis, 7 Johns. Ch. Rep. 40. Bloodgood v. Zeify, 2 
CaineV Cases, 124. James v. Johnson, 6 Johns. Ch. Rep. 
417. Hughes et aL v, Edwards et ux, 9 Wheat. 489. Thomp- 
son v. Devenport, 1 Wash. 126. Kelleran v. Brown, 4 Mass. 
Rep. 443. Young's administrator v. Purvises, 2 Hayward, 
26. SDesau. 114. Clark v. Henry, 2 Cowen's Rep. 324. 
Wheeler v. Swartz, 1 Yeates' Rep. 584. 

A .Underwood, for defendant. 

How a court of equity in Canada, (if there be one.) might 
view the transaction, as set forth in the case stated, it is unne- 
cessary to inquire, as the court must decide the question raised, 
according to the established rules of law in this State ; and the 
question is, did the parties intend the deed of the land a pay- 
ment of the notes, reserving to defendant the privilege to re-pur- 
chase, in a given time, at a given price ; or did they intend it as 
a mere security for the payment of the notes ? 

In Kent's Com. 4th vol. 142, it is said, " in equity the char- 
acter of the conveyance is determined by the clear and certain in- 
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°™jp» tentian of the parties, and such intent will be carried into effect, 
i©7. whether it be a security for re-payment of money, or a contract 
for re-purchase." 

In this case, the defendant insists, that the parties intended 
the deed as a payment of the notes ; and it is believed, that 
even a court of equity could come to no other conclusion upon 
the facts ; much less a court of law. No other intent can be 
gathered, by any legal or equitable construction of the writing, 
given by plaintiff to defendant. 

The plaintiff acknowledges the receipt of the deed, not as se- 
curity for the payment of the notes, but in payment of the 
notes, (describing them.) The language is unequivocal, ex- 
plicit and not to be misunderstood. Why the notes were not 
taken up does not appear. They might have been lost, mislaid, 
or left through negligence or mistake. It was sufficient for de- 
fendant, however, that he held plaintiff's discharge or acknow- 
ledgment of payment. The writing is not, that plaintiff would 
re-deed on payment of the notes and interest in two years, but 
on the payment of such sum ; or rather, if the defendant would 
pay the plaintiff— not the notes — but, such sum as was found to be 
due on the notes, at that time, with interest in two years, then, 
plaintiff agreed to re-deed. It was not binding on defendant 
to re-purcbase, but left optional. The time was limited to the 
end of two years, and it is manifest that both parties understood 
and meant, that, unless defendant elected to re-purchase, by that 
time, the land was gone forever in payment and without right of 
redemption. Plaintiff so understood it, and if his subsequent 
declaration to Berry is to be admitted as evidence — and which 
would be admissible in a court of equity, ( Campbell v. Worth- 
ington, 6 Vt. Rep. 448,) all possibility of doubt is removed. 

The writing is to be interpreted according to established rules 
of construction in courts of law. The words, made use of, are 
to be understood according to their common acceptation. If 
plaintiff has received land in payment, it would be doing vio- 
lence to language, to say it meant security for payment. The 
court would seem to be — not carrying into effect the intent of 
the parties — but making a different contract, by giving the word 
any other than its obvious meaning. 

It appears that there was no loaning of money at the time, 
by plaintiff to defendant, but a pre-existing debt. The defen- 
dant proposes to pay in land, with the additional agreement, 
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however, that, if at the end of two years, he should elect to < jj£|j' 
re-purchase at a given and stipulated price, he should have the lsa7a 
privilege so to do ; — the plaintiff assented to this, took the deed B%3ilw 
and gave the writing to that -effect. Had the parties designed Wi JS; y< 
the transaction a mere security, the writing would have been 
framed accordingly. The plaintiff, instead .of saying he had 
received the deed in payment, would have acknowledged the 
receipt of the deed as security for the payment of the notes. 

The opinion of the court was delivered by 

Redfield, J. The contract here sued was made within the 
province of Lower Canada, and was there to have been performed. 
No principle is better established, perhaps, than that the nature, 
construction, validity, performance, release and discharge of a 
contract is to be determined by the lex loci contractus, unless 
the contract is made with reference to performance in another 
place, in which case those incidents will be subject to the law of 
the place of performance. 

The provinces of Canada, it is well known, although dependen- 
cies of the British Crown, are not governed by British laws,so faras 
civil proceedings are concerned. It was one of the conditions of 
the surrender of those provinces by the French, that they should 
be permitted to enjoy, in perpetuity, French law, unless repealed 
or modified by their own legislature. This has not been done, 
except to a very limited extent. The French civil law, as it 
existed at the time of the cession, still obtains there, in all its 
original rigor and rudeness and with all its inequalities and im- 
perfections. It is the coutume de Paris, without any of the 
qualifications, and manifest meliorations and improvements of the 
code Napoleon. It is, in short, the civil law of Rome, sub- 
stantially as found in the Pandects. They have no courts of 
chancery and their courts of law exercise equity powers only to 
a very limited extent, and this chiefly in cases where such pow- 
ers have been conferred by express statutes. These statutes 
are almost all limited to some short term of years, and, in the pre- 
sent perilous times, tfcc chance of their being renewed is not a 
little precarious. Hence, this case must be here decided, so as 
to make the parties safe. And this safety, must of necessity, be 
in some degree measured by the laws, and the constitution and 
manner of proceeding in the courts of Canada. For the land 
being there situated, the lex ret sitce must determine the title to 
it. The contract, in terms, is an absolute conveyance of the land 
• « • ♦ % • 
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°E£*f» to the plaintiff, "in payment" of this note, with the right of defen- 
1837 - dant to repurchase, upon payment of the amount of the price 
**».*' agreed, and the interest. This note, with others, was due plain- 
Wlltey tifffrom defendant,sometime previous to theconveyance of the land, 
and was not surrendered by plaintift, but retained. This, with other 
circumstances, might enable a court of equity to treat the trans- 
action as substantially a mortgage, and allow the defendant an 
equity of redemption. And if so, the plaintiff would be entitled 
to sue upon his notes. If the land were situated here, we should 
probably be inclined so to treat the case. 

For if the real object and intention of the parties was to secure 
the payment of the debt, and not to extinguish it, no form of 
words will enable them, upon the happening of any subsequent 
event, or any default on the part of the debtor, to foreclose 
his equity of redemption, but with us, any such contract is ab- 
solutely void. This is, indeed, a principle of chancery jurisdic- 
tion, and not of courts of law, as such. Hughs v. Edwards, 
9 Wheaton, 489. Henry v. Davis, 7 Johns. Ch. Rep. 
40. It is well settled that a court of equity will treat every 
contract for the security of a debt, by conveyance of real estate, 
although not evidenced by any written defeasance, but resting 
wholly in parol, as a mortgage. Campbell v. Tforthington, 6 
Vt.T.448. But, at law, such conveyance vests the absolute tide 
in the grantee, unless the defeasance is under seal. Kelleran v. 
Brown, 4 Mass. R. 443. And if, on a sale of land, there be 
a bona fide condition of repurchase or avoidance of the sale, it is 
valid, but if the debt be not extinguished in the present tense, it 
will be treated in equity as a mortgage. Ibid. Conway's Execu- 
tors et al. v. Alexander, 7 Cranch. 218. 

If the land in question, in the present case, were within our 
own jurisdiction, so that the defendant's equity of redemption 
could be secured to him, by our sustaining this suit, we should, 
doubtless, be inclined to do so. But it must, ex necessitate, 
pertain to every jurisdiction, to determine exclusively all ques- 
tions pertaining to the title oi real estat^and unless we could 
feel sure that the courts in Canada will permit the defendant to 
hold an equity of redemption in the land conveyed to plaintiff, it 
would be unjust, in the last degree, to permit the plaintiff here to 
take judgment, which might result in compelling the defendant 
to pay the price of the land, without the possibility of ever re- 
claiming the same. 
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We have do doubt that, in Canada, this would' be treated SjgjJ^ 

as an absolute conveyance in payment of the debt, and that de- 1837 - 

fendant had, at most, a right of repurchase,, which was lost by j,^ """ 

lapse of time. And had the transaction occurred here and the wSi^ 
notes not been retained by plaintiff, we should so view it. 

The judgment of the County Court is> therefore, affirmed,. 
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WASHINGTON COUNTY. 
March Term, 1837. 



Paksent,Hon. CHARLES K. WILLIAMS, Chief Justice. 
* STEPHEN ROYCE, } 
" SAMUEL S. PHELPS, J Assistant Justices. 
" JACOB COLLAMER. y 



Washington. Araunah Spear, Administrator of F. Alexander v. Wiix- 
1837.' iam Ditty. 

A Collector's advertisements of particular land taiea nasi be signed by 
hi in ) as collector. 

This was an ejectment for land in Roxbury. On trial, the 
plaintiff showed title to the land in his intestate, his own letters 
of administration, and eviction by the defendant. The defen- 
dant claimed title by virtue of a vendue deed from E. Spaulding > 
as collector of a land. tax, assessed on that town, by as act of 
Oct. 1831. From the record of the proceedings of said collector,, 
under said act, it appeared that his advertisements, as inserted 
in the newspapers, were not signed by him, as " Collector," but 
with his name only. For this and several other causes, objec- 
tion was made by the plaintiff. A verdict was taken for the 
defendant, under a rule, entered by consent of the parties, that, 
if the Supreme court were of opinion, that said proceedings and 
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deed did not show title in the defendant, judgment was to be en- w *jJJg^» 
tered for the plaintiff. 1837 ' 

L. B. Peck y for the plaintiff. flpillt 

The vendue title, under which the defendant claim*, is defec- Di £ y 
tire. The collector should hare signed bis advertisements, in 
his official capacity. The form, given by the statute, and the 
reason of the thing require this. Even a public and known 
officer, when in the discharge of his official duty, must so sign. 
Middlebxwy College v, Cheney , 2 Vt. Rep* 220. Leaset of 
Willieck v. Mies, Peters' C. C. Rep. 429. 

8. B. Prentiss? for defendant. 

The form, prescribed by the statute, must be followed in every 
essential particular, but k is not every deviation or omission of a 
word, or a letter, which will vitiate. It sufficiently appears, 
from the whole advertisement, that Spaulding was collector. 
He undertakes to do what no other but a collector, by law, can 
do. In the records it appears be was collector, and by the re- 
cords it also appears, that the advertisements were headed " col- 
lector's advertisements." Shrewsbury v. Mount Holly, 2 Vt. 
Rep. 220. 

The opinion of the court was delivered by 

Collameb, J. — It has long and repeatedly been holden, both 
by the Supreme Court of this and the United States, that sales 
for land taxes are proceedings in invitum. It is a mode of 
transferring title by operation of law, without the agency of the 
owner, and is also in the nature of a forfeiture, and, therefore, 
the proceedings are, as conditions precedent, to be strictly, per- 
haps literally, followed. 

The statute requires that the committee, appointed by the 
particular act, assessing»the tax, should advertise and give notice, 
in a certain manner, to the owners of the lands, of the time 
when the tax may be paid by labor on the roads, which it was as- 
sessed to build or repair. Those, who are delinquent of pay- 
ment, in this manner, are to have notice, by advertisement in cer- 
tain papers, of the time when they must pay the collector, and 
that, on default thereof, the land will be sold. For this latter ad- 
vertisement a form is prescribed by statute, which, it has been 
decided, must be strictly followed ; as the owners of the land are 
generally non- residents, and are wholly dependent on this pub- 
lication for notice. This it requires the Collector to do, and in 
the form it is required to be signed " collector" Clearly, this is 
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W jfaSC** an official act J ao ^ ll l3 difficult to see how any one can act offi- 
ie37 * cially on paper, and not so state on the paper. The act, assess- 
-^ ing this tax, was a private act. The advertisement, in tins case, 
Ditty. was not sl gP e d by Spaulding, as collector, nor did it any way so 
import, and the land holders were, therefore, no way informed 
that the signer of that advertisement had any more right, than 
any other man, to give such notice, nor that, if he had such pow- 
er, be undertook to exercise it. It is not true that every 
man is to be presumed to be clothed with and to be exercising 
an official capacity, because it seems to be needed for what he 
is attempting. Such a principle would sweep away all official 
signatures and designations. 

It is said the record of the town clerk shows that Spaulding 
acted officially, and that his adversements were headed " Col- 
lector's advertisements/' It must appear pn the publication, by 
what power and in what capacity the person acts, and this can- 
not be supplied by the town records. It does, indeed, appear 
that the town clerk, in recording the advertisement, headed his 
record thus — u Collector's advertisements," but nothing of that 
kind was on the publication. 

Judgment Reversed, 
And, agreeably to the nde, and by consent of the parties, 
Judgment rendered for the plaintiff. 
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Thomas Reed, Jb. v. Daniel Wood, Jb. W jSi2t°" # 

1*37. 
Where, on the sale of articles of personal property, a iale note is given, 
describing the property sold, and receipting the price, but containing no 
warranty: Held, that the purchaser could not give parol evidence to 
prove a warranty. 

This was an action of assumpsit on a note, made by the de- 
fendant, payable to Samuel Train & Co. or order, and by them 
indorsed to the plaintiff. The defendant pleaded in offset a 
claim for damages, against the said Train & Co., upon a war- 
ranty of a portion of the hides, the sale of which formed a part 
of the consideration of the note in suit. The defendant, in sup- 
port of his claim, shewed a bill of sale of the hides, in the ordi- 
nary form, and containing no warranty of quality. He then of- 
fered the deposition of Hugh McNice, who deposed that he 
was present at the purchase of the hides in question ; — that they 
were in a package and lashed together with a rope ; — that said 
Train & Co. would not allow the package to be opened, but 
represented it to be a lot of good hides, and that, upon being as- 
sured they were good, the defendant concluded to take them. 
The deponent further stated that, afterwards, upon opening the 
package, the hides proved to be so injured as to be worthless. 

Upon this testimony the county court directed a verdict for 
the plaintiff, under a rule, that, if this court should be of opinion, 
that it was competent for the defendant to prove an express 
warranty, separate and apart form the written bill of sale, and 
the deposition bad any legal tendency to prove such a warranty, 
the plaintiff was to become nonsuit— otherwise, the judgment of 
the county court to be affirmed. 

J. Bell and Wm. P. Briggs,for defendant. 

I. It was competent for the defendant to show a partial or 
an entire failure of consideration, or fraud in the payees, and the 
evidence of McNice shows both. 

II. The bill of sale, so called, is to be treated as a mere me- 
morandum of quantity and price and receipt of payment, and 
not as a written instrument, embracing the whole contract be- 
tween the parties. 3 Starkie's Evidence, 1049, in notes. 
Jeffrey v. Walton, 2 Com. Law Rep. 385.3 Starkie's evidence, 
1054, and note. 

III. The warranty of the hides was an independent, collateral 
fact, having no connection with the number or price of the arti- 
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^"'Jf *' c ' es * m ^ lt ne ^^ er contradicts nor explains the bill of sale. 8 
1837. Dane's Dig. 486, and the authorities there cited. 
^ T. H. fy H. H. Reed, for plaintiff. 

w ^ No proof of a warranty, separate from the bill of sale, was 
admissible ;— 

I. Upon the general principle of law, that a written contract 
cannot be varied or enlarged by parol evidence. 3 Wils. Rep. 
275. 2 Day's Rep. 137. II Johns. Rep. 375. 3 Term 
Rep. 590. 1 Mass. Rep. 510. 8 id. 375. 2 Bos. & Pul. 
565. 8 Johns. Rep. 189. Peake's evidence, 112. 

II. Upon authorities directly applicable to the case at bar. 
" Where the contract of sale is reduced to writing by a bill 

of sale, no action will lie on a parol warranty, made at the time." 
Mumford v. McPherson, 1 Johns. Rep. 414. Reed v. Van 
Orstend, 1 Wend. Rep. 424. Wihon v. Marsh, 1 Johns. 
Rep. 503. Vandervoort v. Smith, 2 Caines' Rep. 154-55. 

" Where a contract is entered into for the sale goods, and a 
bill of sale is aftewards executed, the bill of sale is the only ev- 
idence of the contract, which can be received ; and parol evi- 
dence of the agreement cannot be received, even though the 
written instrument be inadmissible for the want of a stamp." 9 
Starkie's evidence, 1005-6. 

Should the court be of opinion that we are wrong in the po- 
sition taken, then another question arises in the case, viz : whe- 
ther the deposition of McNice proves a warranty, by Train St 
Co. to Wood, of the hides in question ? We maintain that it 
does not : 

I. Because the words he testifies to, as having been used by 
Train & Co., in the negotiation with Wood, do not express a 
warranty, and 

II. Because, from the nature and terms of the negotiation, as 
detailed in the deposition, it does not appear, nor can it be in- 
ferred, that Train & Co. intended, or that Wood understood at 
the time, there was a warranty, and, without this intention and 
mutual understanding, there could be no warranty, whatever 
the words used might have been. 

Justice Kent says, in giving the opinion of the court in Sei- 
xasv. Wood, 2 Caines' Rep. 55, "to make an affirmation at 
the time of a sale, a warranty, it must appear by evidence to be 
so intended, and not a mere matter of judgment. 

So in Swett v. Colgate, 20 Johns. Rep. 196, Justice Wood- 
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worth remarks, in giving the opinion of the court, " that there w £" l 3£* 
are no particular words prescribed by law, to make a warranty ; 1837 » 
but it is essential that the affirmation, made at the time of sale, RMd 
be intended by the parties, as a warranty, and this must appear y^ 
by the evidence ; if it does not, the affirmation is considered as a 
a mete matter of judgment." 

And to the same effect are the following authorities : 2 Cow- 
en's Rep. 138. 3 Term Rep. 57. 4 id. 142. 19 Johns. 
Rep. 290. 

The most, that can be rationally gathered from the deposition, 
is, that Train & Co. expressed an opinion that the hides were 
good, without knowing, or having the means of knowing, any 
. thing more of their quality than Wood, the purchaser, did, and 
it is well settled, that this does not constitute a warranty in the 
sale of any article. Davis v. MeeJcer, 5 Johns. Rep, 354. Hol- 
der* v. Dakin, 4 do. 421. Wilson v. Marsh, I do. 503. 3 T- 
Rep. 57. 

The opinion of the court was delivered by 

Williams, Ch. J. — It is a rule well settled, that a warranty 
of the quality of personal property sold must be made at the 
sale ; that if made either before or after, no action can be main- 
tained thereon. It is also a familiar principle, that no parol evi- 
dence is admissible to vary, or alter a written contract, or to add 
a new stipulation or condition thereto, when the parties have 
reduced their contract to writing. Neither can the parties give 
parol evidence of such contract, although the written contract 
may be inadmissible in evidence, for want of a stamp. When- 
ever there is a sale, and either a bill of sale or a sale note given, 
such bill or sale note is the evidence of the contract, and can- 
not be varied. The cases of Hodges v. Drdkeford, 1 New 
Rep. 270, Rolleston v. Hibbert } 3 Term Rep. 406, Gardiner 
v. Gray, 4 Camp. 144, fully establish this principle. The bill, 
executed by Train & Co. to Wood, in January, 1832, was a 
sale note, or bill of sale, and, as such, evidence of the contract. 
It described the property sold ; that it was bought by Wood of 
them, and they had received their pay therefor. It was the pro- 
per and legitimate evidence of the sale, and of the terms and 
conditions thereof. If a warranty of the quality of the property, 
then sold, had been contemplated by the parties, it should have 
been inserted in the writing then executed. To admit parol 
evidence of a warranty, would in effect be to require that one 
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w 5ftj3f m « part of a contract should be proved by the writing, which was 
ra37a _ executed, and to permit another, and an essential part of the 
same contract, to be proved by parol* This, we think, could 
not be permitted, and the result is, that it was not competent 
for the defendant to prove an express warranty, by the deposi- 
tion introduced. The court, therefore, correctly directed the 
verdict to pass for the plaintiff. 

It is unnecessary to pass upon the other question, any further 
than to say, that the declaration, in effect, was not framed to 
meet any evidence of a deceit in the sale of the bides, nor do we 
see any thing in the deposition, tending to prove either a deceit, 
or a fraudulent representation, or any thing more than an asser- 
tion of the belief of the defendant, as to the quality of the ar- 
ticles sold. If it was intended the vendor should be responsi- 
ble for the goodness or quality of the articles sold , a wartanty 
should have been required and given ; and, none such having 
been given, it is very evident that none was intended. The 
judgment of the county court must, therefore, be affirmed. 
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State Treasurer v. Luther Cross & Ira Day* W M?r2!°** 

1837.' 



A subscription, by which the subscribers individually promise to pay the" 
Treasurer of the State the sums annexed to- their names* toward building 
a State House, is not void for want of consideration, or as again 8 1 public: 
policy. 

A suit may be brought on such paper, in the name of the Treasurer. 

It is no defence, in an action on such paper, that the whole sum subscribed 
exceeded the amount to bo raised, but the subscription saoald abate pro 
rotm. 

This was an action of assumpsit upon a subscription paper, 
for the purpose of building a new State-house in the town of 
Montpelier. The general issue was pleaded and joined to the 
court. 

The plaintiff, to support the issue or* his part, introduced tes- 
timony to show that the State-house, heretofore occupied in the 
town of Montpelier, was in a dilapidated condition. That, at 
the session of the legislature, in 1831, a resolution was passed, 
appointing a committee to receive proposals for building a new 
State-house. The plaintiff also introduced the subscription 
paper, which is signed, among others, in the name of Luther 
Cross & Co. and the sum of $1000, annexed to said name, 
and also introduced testimony to show that Luther Cross* sign- 
ed the said paper, in the name of said firm, and affixed said sum 
thereto, and that he had authority from said Ira Day, his part- 
ner in trade, under said firm, for so doing, and that said Cross 8c 
Day jointly paid $490, towards the first instalment, on said pa- 
per. The plaintiff also introduced an act entitled " an act au- 
thorizing the building of a State-house in Montpelier/ 9 passed 
Nov. 8, 1832, the first section of which appropriated the sum of 
$15000, " for the purpose of erecting anew State-house at 
" Montpelier, provided, the inhabitants of Montpelier, or any 
" individuals, shall, before the first day of January, 1833, -give 
" good and sufficient security to the treasurer of this State, to 
" pay into the treasury of the State the sum of $15,000." 

It was also shown that, pursuant to the provisions of said act, 
a committee of signers to said subscription paper gave security 
to the State Treasurer, that the amount of $15000 should be 
paid into the State treasury, to be expended in. erecting a new 
State-house — and that the State had caused to be erected, in 
Montpelier, a durable State-house, at an expense of about $ 1 00,- 

Vol. ix. 37 
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W B53£ B *000 — an{ * that the defendants had refused to pay the balance of 

1B37 - their said subscription. 
TiSmSv The defendants, to support the issue on their part, introduced 
Cr«i'D»T. ev ^ ence to show that said committee of subscribers, on or about 
the 8th day of November, 1834, paid to the plaintiff the bal- 
ance, that then remained unpaid, of said sum of $15,000, in dis- 
charge of the security said commute had given, as aforesaid, — 
that about $16,000, of available subscriptions, were contained in 
the paper signed by the defendants, including the defendants' 
subscription, and that, since the payment made by the said com- 
mittee, as aforesaid, enough had been collected of the subscri- 
bers, other than the defendants, to re-pay the sum pud out by 
said committee, and leave an excess of three or four hundred 
dollars. 

The plaintiff, to rebut the defence set up by the defendants, 
. proved that the condition, on which each subscription was made, 
was, that the agents for procuring the subscriptions should pro- 
cure as much subscribed as they could, and that each subscriber 
should be entitled to receive back his ratable proportion of what- 
ever excess should finally be realized, over said sum of $ 15,000, 
and that the said subscribers are now prosecuting this suit for their 
own benefit, with the consent of the said State Treasurer. Upon 
these facts, the court rendered judgment for the plaintiff, for the 
balance of the defendants' subscription, deducting their propor- 
tion of the excess of the available subscriptions. To which de- 
cision the defendants excepted, and the case comes here for the 
revision of this court. 
L. B. Peck, for defendants. 

1. There' is no sufficient consideration for the defendant/ 
promise; it is a mere nudum pactum. Essex Turnpike Co. v. 
Collins, 8 Mass. Rep. 292. New Bedford Turnpike Co. v. 
Adams, id. 138. Philips 9 Limerick Academy v. Davis, 11 id. 
113. Com. Dig. Tit. action upon the case upon assumpsit. 
F. 8. 

2. The subscription ought not to be supported. It was * no 
less than purchasing of the legislature the location of the State- 
house. It was holding out to that body a pecuniary considera- 
tion for the passage of a law on a subject, in which all the in- 
habitants of the State were equally interested. Public policy 
would seem to be opposed to the legality of such a contract. 
Had an individual promised another that he would pay him any 
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given sum, provided he would procure the passage of a law, lo- w JjJlJ3p 0O » 
eating the State-house at this place, such promise would be 1837< 
void, and no court would enforce it. To this point it must be g,^ 
unnecessary to cite authorities. Ought not this principle to ap- Tpd j« irer 
ply, when the contract is made with the. government itself p "*** *^ 
And from what source, it may be asked, does the government 
derive the power of making such a contract ? 

3. This suit could not be sustained in the name of the Treas- 
urer, if the money, when collected, belonged to the State. The. 
Treasurer is a mere agent, and the suit should have been 
brought in the name of the State. Our statute, authorizing cer- 
tain suits to be brought in the name of the Treasurer, cannot be 
extended to this case. It is not a debt due the State, within the 
meaning of that statute. 1 D. Chip. Rep. 295, 431. 9 Conn. 
Rep. 267. 1 Mass. Rep. 208. 6 id. 253. 9 id. 272. 10 Johns. 
Rep. 387. 1 T. Rep. 172, 674, 3 B. & P. 147. 3 B. & B. 
275. 

4. This suit was avowedly brought for the benefit of the 
other subscribers, to compel a contribution from the defendants. 
It cannot be sustained for this purpose. If they have any reme- 
dy, it must be sought in some other form of action. George 
et al. v. Harris, 4 N. H. Rep. 538. 

O. H. Smith, for plaintiff. 

By the 18th section of the act, (Corop. laws, p. 552,) it is 
provided that all suits are to be prosecuted " in the name of the 
people of the State of Vermont, or in the name of the treas- 
urer thereof" The argument that the contract, contained in 
the subscription paper and signed by the defendants, should 
not be enforced, for the reason that it is against public policy, is 
too fine-spun to merit much consideration. By the erection of 
such a new State-house, as was contemplated in the contract 
entered into with the State, by the defendants and others, the 
seat of government would be permanently established in Mont- 
pelier, and the interest of those, residing or owning real estate in 
the immediate vicinity, would be greatly advanced, by a rise in 
the value of their property, while those, living more remote, would 
derive no benefit whatever. Would it be just to say that those, 
living in the immediate vicinity, should pay no more than those 
living in the remotest part of the State ? If, in justice, those, 
who derive an essential benefit, should pay more, it would be 
difficult to point out wherein the impolicy consists, in enforcing 
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W iii5?" , ' an a g reement > ty which they voluntarily contracted to pay 

183y - more. Until the defendants can show that it was unjust to 

Buu establish the seat of government permanently at Montpelier, by 

Tmsaw ^e erect ; on of a durable building for a State-house, we shall 

Cw-B * D **take it for granted, that sound policy requires that the present 

contract should be enforced, as it is just and equitable, and was 

entered into voluntarily, for a valuable consideration. 

The main question, in the case, is, whether the payment, made 
by the committee in discharge of the security they had given 
the Treasurer, can enure to the benefit of the defendants, and 
operate as a payment of their subscription, so as to drive the 
subscribers to bring their separate actions for a contribution. 

It is a well settled principle, that . the surety, on paying the 
debt of the principal, is entitled to be put in the place of the 
creditor, and may avail himself of all, or any of the collateral 
securities, means or remedies, which the creditor has for en- 
forcing payment against the principal, and may have them as- 
signed to him. 4 Vt. Rep. 599. 4 Johns. Ch. Rep. 130. 10 
Johns. Rep. 524. 

It was determined in the case of Allen v. Holden, 9 Mass. 
Rep. 133, that a judgment is not discharged by payment of the 
amount of it, by the officer, who has become liable to the credi- 
tor, in consequence of his neglect to serve the execution, but an 
action may, afterwards, be maintained upon the judgment, with 
the creditor's consent, for the benefit of the officer. Although 
no case has been reported in this State, which adopts the law in 
this case, still it is well understood to have been sanctioned by 
repeated decisions in the county court. 

If three persons own goods jointly, and agree to an auction 
sale, upon credit, with notes payable to bearer, and agree that 
a disinterested person shall be the bearer and collect and pay 
over, and one of the owners becomes a purchaser and gives such 
a note, the person agreed upon as bearer can recover at law, in 
a suit on the note, for the reason that, by the agreement, the le- 
gal interest and right to recover the money is vested in him, and 
when collected he will hold it in trust. Smith v. Burton, 3 Vt 
Rep. 233. VanNess v. Foust, 8 Crancfa. 30. 

The opinion of the court was delivered by 

Williams, Ch. J. This is an action brought to recover the 
sum, subscribed by the defendants, towards building a state-house 
in Montpelier. The subscription paper contained a contract be- 
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tween the state and the individual subscribers, and, if liable to W 3H5J£"» 
none of the objections, which have been urged, must be enforced. l837 - 
Here were parties in ewe, capable of contracting. If the sub- j^ 
scription was made before the passing of the act of the legislature in Tre £ am 
1838, it was in the nature of a proposition to the state, that the ""** Bmj 
several subscribers would pay the several sums annexed to their 
names, if the state house-should l?e erected in Montpelier, If 
made after the passing of the act, it may be considered as ac- 
cepting the proposition, emanating from the legislature, in the 
providing clause of the first section of the act, and providing the 
funds for that purpose. In either event, when the terms of the 
act were complied with, the contract between the state and the 
subscribers was mutual and equally binding. From the decision 
of the court in the case of the University of Vermont v. Buell, 
2 Vt. Rep. 48, it appears that such contracts are not void, for 
want of a consideration ; and it is to be observed that all the 
cases from Massachusetts, which the defendants have read, were 
before the court on the hearing of the case against Buell. 

Of the propriety of a contract of this kind, between the state 
and individuals, it does not become us either to inquire, or ex- 
press an opinion. The doings of the legislature, when not liable 
to constitutional objections, are to be respected by the other 
branches of the government, and their wisdom or propriety are 
not to be questioned by a co-ordinate branch. The propriety 
of any particular location of public buildings may depend, in some 
measure, upon the sum proposed to be given by the citizens of 
any place. The public interest obviously requires that such lo- 
cation should be made with a view to all the circumstances, and 
the greater or less burthen to the whole State would be an im- 
portant circumstance to be taken into consideration, in determi- 
ning between several places, in other respects equally convenient. 
The increased value of the property, in the vicinity of pubjj6j 
buildings, would seem to require that those, who are benefitted,! 
should contribute some part of this increase, for the purpose of 
erecting them, rather than that the whole advantage should accrue 
to them, and the expense be wholly borne by the citizens gen* 
erally. We can see no foundation for the objection made to 
this subscription, on the ground of public policy or propriety* 

That the action may be brought in the name of the Treasur- 
er, appears from the 18th and 19th section of the statute consti- 
tuting the treasury department. It is a suit for money due on 
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W XaiSE 0,,, simple contract, and, by that statute, may be brought either in 
1837 ' the name of the people of the State, or in the name of the 
oat, treasurer. 
Tnuarw j t on \y rema ; ns to consider the defence relied on'by the de- 
em * Day fe nc | ailts . an( j we are f opinion, that it cannot avail them, ei- 
ther that the committee of the subscribers paid to the State the 
whole sum of fifteen thousand dollars, which they bad secured, 
or that the sum, collected by the committee of the other sub- 
scribers, was sufficient to repay the sum by them actually paid 
over. The payment made by the committee was not a payment 
made by the individual subscribers. The claims of the State 
may have been satisfied by the payment of the bond, but the 
subscription was, both before and after that payment, held by 
the committee, as in trust for the benefit of the signers of the 
bond. The Cases are numerous, where a debt or claim has 
been paid to the creditors, and the securities kept alive for the 
benefit of others interested, and suits have been maintained on 
those securities. If a judgment is rendered against a sheriff for 
an escape, the judgment against the debtor is frequently, by or- 
der of court, assigned to the sheriff. Oliver v. Chamberlain, D. 
Chip. Rep. 41. The principle was recognized in the case of Allen 
v. Holder* , 9 Mass. Rep. 133, Further, from the nature ot the sub- 
scription it is very apparent, that the defendants could not resist 
the action, on the ground that the committee had already collec- 
ted of the subscribers the whole sum, for which the bond was 
executed. Each subscriber agreed to pay a definite sum, and 
if the aggregate exceeded the amount required, the subscriptions 
should abate, pro rata, and no one subscriber could have the whole 
benefit of the excess. The agreement among the subscribers, to 
this effect, was only what the law would have enforced without 
such agreement, in case the subscriptions exceeded the amount 
required. The result is, there is no legal objection to the right 
of the plaintiff to recover of the defendants on the subscription 
paper, after deducting their proportion of the excess of the avail- 
able subscriptions, either arising on the contract itself, or on the 
facts given in evidence by the defendants ; and the judgment 
of the county court, which was conformable to this view, must 
be affirmed* 
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M. & P. Hutchins v. Satles Hawley & William N. Peck, W £J^F■• 
Trustees of J. & M. Grbenough. Itg7 * 

Where H. executed a note to G., which 6. sold to P. and received the 
amount, of which P. immediately gave notice to H.: Held, that H. could 
not be held as the trustee of G., on the ground that the sale of the note to 
P. was done with the intent to enable G. to abscond, and thereby defraud 
his creditors. The question of fraud cannot be tried between two trus- 
tees upon their own disclosure : and there is no provision for trying such 
question by the trustee by jury. Also held, that, to constitute one tn». 
tee of another, he must be indebted or hold property in trust, and as nei- 
their H. nor P. were indebted to G., nor was the note, or the amount due 
them, hoi den for his benefit in any way, they could not be adjudged his 
trustees. 

The plaintiffs were creditors of the Greenoughs, and, as such, 
brought this suit. On the trial in the County Court, it appeared 
that Hawley had made his note to the Greenoughs, and that, be- 
fore the commencement of this suit, they had, for a valuable 
consideration, assigned it to Peck, and with a full knowledge on 
the part of the latter, that they intended to abscond and leave 
their debts unpaid, and that they made the assignment to obtain 
money, for that purpose. Peck, however, had no knowledge 
of this particular debt. Upon these facts, the County Court ad- 
judged that Hawley and Peck were, neither of them, trustees. — 
Plaintiffs excepted, and the case passed to this court, for revi- 
sion. 

L. B. Peck for the plaintiffs. 

The sale of the note, although made on good consideration, 
was not made bona fide* The assignee, at the time of the pur* 
chase, had full knowledge that the assignors were about abscond* 
ing to evade the payment of their debts, and wished to raise the 
money on the note, to aid them in their flight. The direct ef- 
fect of the assignee's conduct was to defeat creditors. It not 
only placed the note in question beyond their reach, if the sale 
'is allowed to stand, but it enabled the debtors to withdraw their 
persons from the reach of process. It would be monstrous, un- 
der such circumstances, to support a contract, so palpably inju- 
rious to creditors. Cowp. 434. 1 Burr. 474. 4 Doug. 86. 1 
Swift's Digest 86. Edgell v. Lowell et al. 4 Vt. Reports, 
405. 

That the note was a mere chose in action, and not liable to be 
seized on mesne or final process, does not alter the case. Our 
statute against fraudulent sales extends to, and makes void, a 



296 CASES IN THE SUPREME COURT 

W jt£?$T* fraudulent assignment of a chose in action, as well as a sale of 
i837 - any other species of property, made to deieat creditors. This 
iiatehini subject has frequently been before the courts in the neighboring 
tiawkyetai. States, and whenever the assignment has been proved fraudulent, 
as against creditors, the trustee has invariably been held lia- 
ble to the creditor, in this form of action. 4 Mass. Rep, 508. 
13 id. 215. 16 id. 318. 4 Pick. 503. 9 id. 435. 3 Conn. Rep. 
27. 4 N. H. Rep. 469. 5 Johns. Rep. 239. 

A. Spaulding, for defendants. 

Was the notice sufficient ? 

Upon this point there can be no doubt. See Rev. statutes 144. 

A creditor cannot, in legal contemplation, be defrauded by 
the mere conveyance by his debtor of property, which, by law, is 
. exempt from attachment. l r Fairfield's Rep. 161. 

A mere possibility of an injury is too remote a ground of ac- 
tion. 1 Swift's Dig, 284. 

Private papers and account books are not goods and chattels, 
which are liable to be attached or sold on execution. 12 Mass- 
Rep. 506. 

Choses in action are not liable to execution, either in law or 
equity. Donovon v. Finn, 1 Hop. 79. 

The fact, that Peck knew the principal debtors intended to ab- 
scond,, can make no difference in this case. The note could 
not be reached by any process at the time of the purchase. 
There is no pretence, but that the defendant paid a fair and 
full consideration for the note. The principal debtors, then, 
were in a better condition to pay their honest debts, after the 
sale, than they were before. 

It will not do to say that the creditors of the Greenoughs 
might have brought a suit against them and have committed 
them to jail, — and, in this way, have wrested the avails of the 
notes from them. It will be seen, at once, that here is a mere 
possibility of an injury. On the same principle, the creditor 
might have obtained the purchase money given for the note. 

If A. with a view to defraud his creditors, convey goods to 
B. — but B. bona fide, pays or assumes to pay, on account of the 
goods, debts of A. to the full value of the goods, B. cannot, 
afterwards, be charged as the trustee of A. 4 New Hampshire 
Rep. 469. 

Where one, who was summoned as trustee, had received goods 
of the principal debtor, under a fraudulent contract, but, before 
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the service of the process upon him, had paid the debts of the w $2?$£ a$ 
principal debtor to the amount of the value of the goods received, 1837 ' 
be was entitled to be discharged. 12 Mass. Rep. 140. Hutehim, 

The Greenoughs could not have maintained an action against Hawbyetti. 
Peck to recover the note back ; — therefore, Peck cannot be ad- 
judged a trustee. 2 N. H. Rep. 93. id. 374. id. 439. 

Negotiable promissory notes are not capable of being seized 
and *sold on execution. One possessed of such, belonging to a 
debtor, is not, in virtue thereof, liable as a trustee of such debt- 
or. 7 Mass. Rep. 438. 9 id. 537. 

The opinion of the court was delivered by 

Williams, Ch. J. — It appears that Hawley executed a 
note to the Oreenoughs, which is unpaid. That, before the com- 
mencement of this suit, Peck had purchased the note of the 
Greenoughs, paid them the value thereof, and notified Hawley 
of the purchase. The plaintiff endeavors, in this suit, to hold 
Hawley as trustee of the Greenoughs, on the ground that the 
purchase, by Peck, of the note, was fraudulent and done with 
an intent to enable the Greenoughs to defraud their creditors. If 
it is practicable to effect this object in this action, it will follow, 
that questions in relation to a fraudulent conveyance may be de- 
cided by the court, without the intervention ol a jury. Noth- 
ing is disclosed shewing that Peck is in any way indebted to the 
Greenoughs. He has paid the value of the note, aud the only 
object of making him a party is to obtain from him a disclosure, 
which may be evidence of a fraudulent transaction between him 
and the Greenoughs, and in order that the decision in this case 
may be conclusive upon his right hereafter to collect the note of 
Hawley. In Massachusetts it has been considered that this 
course may be taken. The impropriety, however, of thus pas- 
sing upon the right of the assignee, without the intervention of 
a jury, led the court in that State to suggest that a legislative 
provision for a trial, by jury,, of the question, whether trustee or 
not, would be highly expedient. The greater impropriety, how- 
ever, of compelling a trustee to be examined on oath, in rela- 
tion to fraud in a conveyance, or assignment, to which he was a 
party, when, by his answer to the interrogatories, he might sub- 
ject himself to the penalty, provided in the statute against fraud- 
ulent conveyances, would lead us to hesitate, before we should 
say that any such proceedings ought to be sanctioned. 

Vol. ix. 38 
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W jEZST 9 The design of the statute was to subject property, in action, 
1837, to be taken by the creditors of an absconding or concealed debt- 
iiutchioi or, as property in possession is subject to be taken by the credi- 
iUwkjetai. tors °f every debtor; and the statute evidently was not designed 
to try a question of fraud in the dealings between a debtor and 
his assignees. The creditor is placed in the situation of the ab- 
sconding or concealed debtor, so far as to enable him to collect 
the money, goods, chattels, rights or credits of such debtor in 
the hands of his debtor. It was said by the very able and 
learned judge, who delivered the opinion of the court, in the 
case of Sargeant v. Lei and y 2 Vt. Rep. 280, " that by money, 
" rights or credits, is meant cash in the hands of the trustee, or 
" debts due from him, belonging to the principal debtor ;" and 
it is very obvious, that there must be some trust, or indebted- 
ness, as between the debtor and the trustees, before such trustees 
can be made liable by the process contemplated in this act. 
Whether the trust must be such as could be enforced, or whe- 
ther, in the case of a fraudulent trust, which should appear from 
proper testimony, and which could not be enforced between the 
parties, because they were both in pari delicto, the creditors 
could avail themselves oi the provisions of this statute, is not a 
question arising in this case. In the case before us, there was 
neither trust nor indebtedness. Neither Peck nor Uawley had 
any property in trust for, nor were they indebted to the Gree- 
noughs. The note of Hawley was transferred to Peck, and no- 
tice regularly given. Hawley ceased, after such notice, to be 
the debtor of the Greenoughs. Peck purchased the note, paid 
the full value, and held it for his own benefit, and not in trust 
for the absconding debtor. If the purchase was made malajide, 
the remedy of the creditors must be sought in some other action, 
and not in this. At the time the note was received, by no pro- 
cess could the creditors of the Greenoughs have appropriated 
the avails of it in satisfaction of their debts. In the view which 
the plaintiff takes of the transaction, it was only a consequence 
of the purchase that the Greenoughs were enabled to abscond. 
We are very clear that the plaintiff cannot, from the disclosures 
made by the persons summoned as trustees, hold them accoun- 
table as such for the amount of the note in question. The judg- 
ment of the county court is therefore affirmed. 
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JLaKQDON & SCOFIBLD *. RoSWELL R. KEITH. W jfiJ3? 1 

(In Chancery.) 

1. When all the notes, secured by a mortgage, are assigned, the mortgage 
passes with them, bnt when a part only are assigned, whether the whole 
mortgage, or a proportionate part, or any interest therein, is assigned, de- 
pends on the real contract and actual agreement of the parties. 

2. If an assignment of the whole mortgage be made by mistake, instead of 
a part, that may be corrected, in chancery, by a bill brought for that pur. 
pose, against the proper parties. 

3. But if each assignee has conveyed, for a valuable consideration, to 9, bond 
fids purchaser, without notice of any mistake or claim by the original 
mortgagee, do decree will be made against him, to the prejudice of his in- 
terest, subsequently accruing. 

This was a bill in Chancery stating, in substance, that the 
orators, as administrators of Eleazer Scofield, held a certain 
mortgage against one Mead, which was given to secure certain 
notes therein named ; that afterwards, and in pursuance of a de- 
cree in Chancery, they assigned to Jos. Reed, in trust for certain 
infants and femes covert 9 all the notes mentioned in said mort- 
gage except one of fifty-five dollars, and on that occasion assigned 
said mortgage to said Reed, the material part of which assign- 
ment was in these words : u We do hereby grant, bargain, sell, 
"transfer and make over to the said Reed, his heirs, executors, 
"&c, the above mortgage deed, and premises therein described, 
" and the notes in the condition o( said deed mentioned, except 
<c the fifty-five dollar note, to have and to hold," &c. they, 
the orators, supposing the effect would be that Reed would hold 
the mortgage as well for them, to secure said fifty-five dollar note, 
as to secure those assigned to him. Afterwards, Reed for a val- 
uable consideration sold and assigned said notes and mortgage to 
the defendant. The defendant afterwards made advances to 
Mead, the mortgagor, and took another mortgage on the same 
premises to secure the same. The orators pray that Keith may 
be decreed to hold this first mortgage lor the orators' security of 
the fifty-five dollar note, and to suffer proceedings thereon to be 
taken for their benefit, or to pay them the same, or for other re* 
lief, Mead being insolvent. 

To this there was demurrer. 

L. B. Peck , for the Orators 

W. Upham, for the defendant. 

The opinion of the court was delivered by 
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w B53P" i Collamer, Chancellor. When all the notes, secured by 
l83i - a mortgage are assigned, the mortgage passes. When a part 
teuton & are assigned and a part retained, it is entirely a matter of contract 
^J 8 * 1 * 1 between the mortgagee and the assignee, how and for whose ben- 
K * hh * efit the mortgage shall be bolden. It is mere matter of intention 
and mutual understanding between the parties, which must be 
ascertained by courts, when appealed to, like all other questions of 
contract, intention or understanding, from the declarations and 
acts of the parties, and the facts, which the testimony developes. 
In the case of Wright v. Parker, 2 Aik. Rep. 212, the chan- 
cellor in giving the opinion says : "If the mortgagee choose to 
assign all his interest in the mortgaged premises, to secure but a 
part of the notes therein, assigned by him, he has a right so to 
do, and in such case, no interest in the premises could remain to 
him." The deed of assignment in this case, is in these words : 
" We do hereby give, grant, bargain, sell, transfer, and make 
11 over to said Reed, his heirs, be, the above mortgage deed, 
" and the premises therein described, &c, and the notes therein 
11 mentioned, except the fifty five dollar note." Now this clear- 
ly conveys the whole mortgage and all the notes, except one. 
Whether that was yet unpaid, or whether it had been collected does 
not appear from the deed. The orators allege that the assign- 
ment was so made by them under a mistake, they supposing they 
should still have an interest. If this deed is different, in its le- 
gal effect, from the contract, and is, by an actual mistake, drawn 
differently from the actual understanding of the parties, it may be 
corrected in chancery. This bill, however, is not framed with 
a view to such an effect. Reed is not a party, nor does it 
contain any sufficient allegations of mistake or accident. 

It is however to be considered, that there comes in here a 
third person, Keith, the defendant. He purchases for a valuable 
consideration and on the strength of this deed of assignment, so 
expressed, and without any notice of claim by the orators, or of 
any such debt still existing, or. more especially, of their having 
still an interest in this mortgage, contrary to the express language 
of their own deed. Considering the notes he purchased as the 
only lien on the land, he has made advances and taken an addi* 
tional mortgage. To say now that this first mortgage shall be 
enforced by Keith, for the orators, and they be thereby prefer- 
red to his second mortgage, would be to spring a trap upon him, 
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resulting from the act of the orators themselves, and might pro- W 3S5T" 
duce a result highly inequitable. J8g7 ' 

It is, however, true that, as against Mead, this mortgage may i^don ± 
be kept on foot, for the security of all for which it was given, 8c ^ fieU 
until paid by him or legally discharged. The orators may, F6ith * 
therefore, have the right to pay Keith both his mortgages, and 
redeem, as to him and them, and hold the mortgages for all the 
debts therein mentioned against Mead. 

The orators declining this relief, the demurrer was allowed, 
and the bill dismissed. 



i 
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CALEDONIA COUNTY. 
March Term, 1837. 



PABttNT,Hoit. CHARLES K. WILLIAMS, Chief Justice 
« JACOB COLL AM ER. {^^ fM ^ 
«• ISAAC F. REDF1ELD. I*** 1 ***** ***». 



John Clark v. Gamaliel Washbdun. 

" A person regularly authorized to serve a writ, by a justice of the peace, 
may serve the same, in any county, to the officers of which it may by 
law be directed, though it is not, in fact, directed to such officers. 

If property be attached by a deputized person, to charge such property in 
execution, the execution must be delivered to the same person, within 
thirty days after the judgment, or, if delivered to another officer, it must 
be demanded or taken by him, within thirty days, or the attachment ia 
dissolved. 

This was an action of trover for one pair of horses. On the 
trial, the plaintiff proved that on the 10th day of Nov. 1835, a 
writ was sued out by McLean & Wallace against Sidney Pat- 
terson, signed by a justice of the peace, directed to the sheriff 
of Washington county, his deputy, &c. This writ the plaintiff 
was, by said justice, duly authorized to serve, by an indorsement 
thereon, agreeably to the statute, On said 10th day of Nov. 
1835, the plaintiff served said writ, at Cabot, in the county of 
Caledonia, by attaching the horses now in question ; and be put 
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said horses into the possession of another person, for safe keep* ^l^.?^* 
ing. This writ was duly returned to the justice, and judgment A837 ' 
thereon was rendered against said Patterson, by said justice, on Clark 
the 28th day of Nov. 1835, for fifty six dollars, and four cents, wmw>u«, 
damages and cost. Execution of that date was taken out on 
said judgment, and delivered to a legal officer, who took no pos- 
session of said property, but, on the 15th day of December, 
1835, advertised said horses to be sold ou the 29th day of Dec. 
and. on that day, he went to the person, with whom the plaintiff 
bad deposited them, and found they were gone. They were 
never demanded of the plaintiff. 

The defendant showed that a writ was sued out by Hall, Dick- 
inson & Co., against the said Patterson, on the 10th day of No- 
vember, 1 835, signed by a justice ol the peace, directed to the 
sheriff of Washington or Caledonia county, or either of their 
deputies, and which writ the defendant was, by said justice, duly 
authorized to serve. Subsequent to the plaintiff's attachment, 
but on the same day, the defendant, on this writ, attached these 
horses, but did not remove them from the custody of the depo- 
sitary. Judgment was duly rendered by the justice on this writ, 
against Patterson, on the 21st day of Nov. 1835, and execution 
issued of that date, which was then delivered to the defendant 
to levy and collect, which he was legally authorized to do. The 
defendant, on the 10th day of Dec. 1835, levied upon these 
horses, and advertised the same for sale, and on the 24th day of 
Dec. 1835, sold the same in due form of law, on said execution. 

The court charged the jury upon the foregoing facts, that the 
plaintiff was entitled to recover the amount of the execution, is- 
sued on the judgment rendered on the attachment made by him, 
as it was admitted the horses exceeded that amount in value. 
To which decision the defendant excepted, and verdict and judg- 
ment being rendered for the plaintiff, the case passed to this 
court. 

Eaton and Peck, for defendant. 

I. The plaintiff had no authority to make the attachment. 
The writ was directed to the sheriff of Washington county, and 
it is perfectly clear that he could not have seized the property in 
Caledonia county, and we insist that the plaintiff's authority was 
not more extensive than the sheriff's. The statute provides that, 
if it shall be made to appear to a justice, that a writ of summons 
•r attachment, Sic. by bim granted, may fail of service, for the 
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€ M£ek? t want °f a P ro P e * officer, seasonably to be had ; he may depu- 
l837 * tize any suitable person to serve such process — " and the person 



dark w authorized shall have all the powers of the sheriff, to whom 
Wubbwu. iVC ^ wr ** ma V be directed, in the service and return of such 
writ." 1 Comp. Stat. 127. Sec. 11. The plaintiffs power 
was derived solely from this provision, and the only fair and ob- 
vious construction of the statute is, that his authority was limit- 
ed by that of the sheriff. The word may, as used in this sec- 
tion, is the same as the word shall JR. fy JR. t>. Barlow, 2 
Salk., 60$. So that the statute must be construed as if it read 
" that the person so authorized shall have all the powers of the 
sheriff, to whom such writ shall be directed." Thel 1 sec. provides, 
that if it shall be made to appear to the justice, issuing the writ, 
that it may fail of service for the want of an officer seasonably 
to be had, an indifferent person may be deputized. What offi- 
cer is here intended ? Most clearly the officer, to whom the 
writ is directed. It can be no other. In the case under dis- 
cussion, the writ was directed to the sheriff, be. of Washington 
county. The debtor resided there, and there the writ was to 
be served. Can it reasonably be supposed that the justice, is- 
suing the writ, went into any inquiry, whether that writ would 
fail of service in this ( Caledonia) county, for the want of an 
officer, when no one could suppose it would be served here ? 
And does it follow, because the justice was satisfied there 
was no officer who could seasonably be obtained to serve the 
writ in Washington County, that he was also satisfied that none 
could be seasonably found to serve it here ? If the position as- 
sumed by the plaintiff's counsel be correct, then the plaintiff 
might have served the writ in Bennington, or any other county 
in the State. This would be giving to the statute a latitude of 
construction, which the legislature could never have intended. 
Had they intended to confer this extensive authority on a person 
thus deputized, the statute would have been couched in different 
language. 

II. The lien was lost by the officer, who held the execution 
for collection, neglecting to take possession of the property, or 
to demand it within thirty days. Merely advertising the proper- 
ty for sate, was not seizing it in execution. A levy can be made 
only by some act, which, in legal contemplation, is equivalent 
to the actual possession and custody of the property. Fitch v. 



OF THE STATE OF VERMONT. 

Rogers, 7 Vt. Rep. 403. Lane et ah v. Jackson, 5 Mass. °£*5£ 9 
Rep. 157. Turner v. Austin, 16 id. 181. Denny v. Warner, lg37 - 
id. 420. Gordon v. Jenny, id. 465. Bukham v. Lansing, 3 clMk 
Wendell, 446. Hollistcr v. Goodale, 8 Conn. Rep. 332. w.*^ 
Whenever an officer has attached property, and holds it to res- 
pond the judgment, if the execution come into the hands of ano- 
ther officer, a demand must be made of the attaching officer, 
within the thirty days, or the property be actually taken in exe- 
cution within that time ; otherwise, the Ken is gone. When the 
execution goes into the hands of the officer making the attach- 
ment, the rule is different. Etnos v. Brown, 1 D. Chip. Rep. 
280. Scott v. Crane, 1 Conn. Rep. 255. Cole v. Wooster, 
2 id. 203. Gates v. Bushnell, 9 id. 530. 

J. Mattocks, for plaintiff. 

1. It is objected that Clark, who was duly deputized to serve 
the justice writ, had no authority, because the writ was direct- 
ed to the sheriff of Washington county, and the writ was ser» 
ved by the deputized person in Caledonia. The 11th sec. of 
the justice act, p. 127, is relied on by the plaintiff, which autho- 
rizes a justice " to deputize any suitable person," and the defen- 
dant relies on the following clause in the same section, as limit- 
ing his authority. — " And the person so authorized shall have all 
the power of the sheriff to whom such writ may be directed, in 
the service and return of such writ," and it is insisted that, as this 
writ was directed to the sheriff of Washington county, the depu- 
tized person had only the power of that sheriff, in the service of 
this writ, and, consequently, had none in Caledonia county. 
The obvious answer to this objection is, that the word may, 
in this passage, has not the meaning of shall, nor has may 
be, the meaning of is, and is not to be so considered, as if 
it read, to whom such writ shall be directed, or to whom such 
writ is directed. This statute was, of course, speaking of 
the future, and may, here means precisely what might, the 
preterite of may, would mean, speaking of the past. This 
writ might or could have been directed to the sheriff of 
Caledonia county, and any other similar writ may or can, now 
or to-morrow, be directed to the said sheriff, and therefore the 
deputized person then had the same power as the sheriff of 
Caledonia county, and the sheriff had all required power. There 
is, therefore, no impropriety of language in our construction ; 
and the good sense is certainly with us. The person deputized 

Vol. ix. 39 
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ojjjjjj*' by the justice has no derivative authority from any sheriff; his 
ieay - authority is from the law, through the justice. The law intend- 
ourk ^ * n particular cases, to give the deputized person the authority 

wJurara. °*" an y sheriff, or any proper officer. The 24th sec. of the judi- 
ciary act, says : " And every writ and process issued, as afore- 
said, shall be directed to the sheriff, his deputy, or some con- 
stable in the town where the service is to be made ;" and a late 
justice act directs all justice writs to be directed " to any con- 
stable in the county." Yet it has been decided under the first 
act, and under the second, in Cooper v. lngalls, 5 Vt. Rep. 506, 
that if the writ was directed to the officer who served it, that 
was sufficient ; and it would not only be useless, but nearly ab- 
surd, to require a writ to be delivered to an officer, who is not 
expected to, and does not serve it, in order to give authority to 
another officer, or quasi officer, who does. And if it be the 
law in this, as in some other States, that any proper officer may 
serve a writ within his precinct, without its being directed to him, 
(and it has been so intimated, if not decided,) then the defendant's 
construction would have the additional folly of requiring the writ 
to be directed to a sheriff that could have served it, without such 
directions, in order to empower the deputized person to serve it. 
Besides, if the construction be right, that no sheriff could then 
serve a writ, unless directed to him, still if now an} sheriff can, 
ex officio, serve a writ, without its being directed to him, we 
may reject the words "to whom such writ may be directed," 
and the person authorized shall have all the power of the sheriff, 
which of course, will be considered the sheriff, where the service 
is made, and this will suffice, on the ground that the law of the 
land now requires no direction to the sheriff, or rather that the 
writ served is good without it. 

II. It is objected that the lien was lost, because no demand 
was made of the person, who held the property. The demand, 
obviously, has nothing to do with this case. The suit is not against 
the person, with whom the property was left for safe keeping. 
The objection must be that " the plaintiff did not take the prop- 
erty on execution within 30 days." In the case of Enos v. 
Brown t \ D. Chip. 280, Judge Chipman explained fully the mean- 
ing of the statute, and decided that putting the execution into 
the hands of the officer, who made the attachment, within 30 
days, is sufficient, without any act being done by him within the 
90 days ; on the ground that the delivering the execution to the 
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officer charges the property, the same as it would charge a pris- ^jJJJSJj*' 

oner, who was in jail. In our case, the execution was not deliv- ie3? * , 

ered to the officer, who attached the property, but the property c ^ k 
was in the custody of the law, that is, in the custody of the Wt-hbw "' 
plaintiff's officer, who served the writ, and in the actual possess- 
ion of his servant; and within the 30 days, the plaintiff deliver- 
ed bis execution to a proper officer, who, within the 30 days, 
advertised it for sale on the 29th Dec. before which day, on the 
84th, the defendant sold and converted it. The advertising 
was of course in the common from ; " taken on execution." 
The property was therefore, in law, taken on execution, or le- 
vied upon. The objection is only, that the officer took no actu- 
al possession of the property. Why was this formality necessa- 
ry ? Not to give notice of the levy. The advertising of the pro- 
perty did this. And for what end should he have taken actual 
possession, and delivered it back to the keeper ? The analogy, 
which the judge, in the case cited, said existed between charging 
property and charging the body, may be carried further in this case. 
When the sheriff receives an execution against a man, already 
in prison, must he do any act more than leave the copy ? Need 
he take the prisoner out and recommit him, or do any act except 
on paper ? Or to make it just this case, when a new jailor finds 
a prisoner already in custody of the law, need he do more with 
another execution, than the old jailor need have done with the 
same execution. In Fletcher v. Pratt et aL 4 Vt. Rep. 182. 
the court say : " We deem it settled that if the creditor preserves 
his lien upon the property, as against the attaching officer, by 
giving out his execution within 30 days, that establishes the lien 
upon the same property in favor of the officer. In Eastman v. 
Curtis, 4 Vt. Rep. 616, the court say : " And the return of the 
officer, in relation to choos'ng appraisers, is conclusive upon the 
parties, and those claiming under them." Why does not this 
return of the levy stand on the same ground ? 
The opinion of the Court was delivered by 
Collamcr, J. — The first question arising in this case relates 
to the authority of the plaintiff, to attach the property. In re- 
lation to this the court are not unanimous in opinion, but a ma- 
jority of the Judges, present, are of opinion that the plaintiff had 
legal and sufficient authority to serve the writ of attachment, as 
the same was served by him. The next question relates to the 
lien being kept and retained upon the property on the debt of 
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c ££j£ u » McLean and Wallace. The statute provides, (Vol. 1. p. 69. 
1837 .Sec. 33.) " Where the goods or chattels of any person shall be 
taken on mesne process, the same shall be holden thirty days 
from the time final judgment shall be rendered in said suit. And 
unless the plaintiff in said suit shall, within the tenn of thirty 
days from the time of rendering such judgment as aforesaid, take 
said property in execution, the same shall be discharged from 
said process, and be no further liable to answer said judgment, 
than though the same had not been attached." The true mea- 
ning and effect of this statute has been a frequent subject of ju- 
dicial investigation, and has been very clearly, and we think, very 
correctly, decided. The officer, serving the attachment, is the 
keeper of the property, in custody of law, and, for this, the law 
furnishes him authority for the full term of thirty days after final 
judgment, and no longer. If the property is not then takin in 
execution, the officer must deliver the same to the owner, or it 
will be subject to his control and to the attachment and execu- 
tions of all his creditors. If the execution be, within the thirty 
days, delivered to the same officer, who has the property, this 
furnishes him authority to retain it, and it is taken in execution. 
If the execution be delivered to some other officer, though done 
within thirty days, this, most obviously, would not put the pro- 
perty into his custody, and if nothing more was done, most 
clearly no action could be sustained against him for not safely 
keeping the property, which he never had. Therefore, it can- 
not be said, that by the mere giving out the execution to an 
officer, who never had the property, the property is taken in 
execution. The officer, who has the property, unless the de- 
mand is made of him, has no means of knowing that any execu- 
tion has issued. When the thirty days has expired, the officer, 
holding the property, should have some clear and certain know- 
ledge whether he may then deliver the property to the owner, 
or suffer his other creditors to take it, or should be able to deny them 
this with safety. This security cannot be furnished him but by 
having the execution delivered to him or unless the officer holding 
it shall actually take the property or demand it of the attaching 
officer, within the thirty days. In analogy also to the arrest of 
the body, this equally holds true. In that case, if the execution 
be seasonably delivered to the sheriff, who has the prisoner in 
custody, it charges the body, but if seasonably delivered to a 
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different officer that does not charge the body in execution, until c Sj2jJ u# 
a copy with the officer's return is also left, within the time. 18g7 - 

In this case, the attaching officer had not used up the property c £ rk 
nor sold it, nor delivered it to the owner, within the thirty days, WMbbonL 
and the same being, without his fault, taken on the tenth day of 
December, 1835, could not excuse the first attaching creditor 
from charging it seasonably in execution, in the case, Enos v. 
Brown, D. Chip. R. 280, Chipman, C. J., says : " So if the 
" attachment of personal property, on mesne process, was made 
" by the sheriff, and the plaintiff deliver his execution to the 
"constable, he does not thereby charge the property in execu- 
" tion. He must see that the execution be delivered thereon 
" within thirty days, or a demand be made of the sheriff to charge 
"him, in case the property has been eloigned " 

In this case, the property was taken by defendant, before the 
thirty days expired, but it was legally applied on the proper debt 
of the owner of the horses. The plaintiff is not liable to Mc 
Lean & Wallace, as their lien was discharged. He is not lia- 
ble to Patterson, as the property has been legally applied on his 
debt by the defendant. Therefore, if the taking by tne defend- 
ant, were, when done, a tort on the plaintiff's possession it could 
only enable the plaintiff to recover nominal damages. This 
verdict and judgment for the full value of the property must be 
reversed. 

Judgment reversed. 
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°j}jjjj u » John P. Dixon t>. Emcry Olmstead. 



1837. 



- If one escape from another State and be arrested here, in obedience to oar 
statute, as a fugitive from justice, and contract with the party aggrieved 
for his release, such contract, while executory, is void, as against good 
policy. 
Both parties are to be considered in pari delicto, and if the party accused 
pay money or other thing, to obtain his release, the law will not aid him 
in recovering it back again. 

This was an action of trover for a horse. The facts in the 
case were, in short, that the defendant procured one Blodget 
to come from New-Hampshire, into the town of Barnet, in this 
State, after having procured a warrant to arrest the plaintiff in 
that State, on a charge of forgery, and here procured the war- 
rant of two justices of the peace, for the arrest and surrender of 
plaintiff, to answer to the charge of forgery in the State of New- 
Hampshire. The plaintiff declared himself innocent of the 
alleged forgery, but, on conferring with defendant's agent, the 
matter was agreed to be settled, by plaintiff's paying defendant 
one hundred and fifty dollars, in part payment of which, the 
horse in controversy was delivered to defendant by plaintiff 
Previous to this arrangement, the defendant's agent had threat- 
ened immediately to arrest plaintiff in the manner above set forth, 
and, as part of the settlement, the defendant promised not to pro- 
secute the indictment for forgery. There was no evidence given 
of the forgery having been in fact committed by plaintiff, except 
as above stated, and the only evidence given to the jury of the 
existence of the warrant in New-Hampshire, or in this State, 
was the evidence given by plaintiff of the declarations of defen- 
dants^ agent, that he had procured such warrants to be issued, 
and had the latter then in his hands, and some one in readiness 
Co serve it, if plaintiff should refuse to make the compromise. 
The court decided, that if the jury believed the evidence, the 
defendant was entitled to recover. To this decision of the court 
the plaintiff excepted, and exceptions were allowed arid the case 
comes here for revision of that decision. 

Charles Davis, for plaintiff. 

The direction given to the jury in this case, by the county 
court, cannot be sustained by principle or authority. The posi- 
tion, that money or other thing, paid or delivered, in pursuance 
of an illegal contract, or in furtherance of some illegal or immor- 
al purpose, in which both parties have a common participation, 
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must be left where they have placed it, and cannot be recovered °j^!^ 9 
by law, by one from the other, is too strongly fortified by adjudg- l837 * 
ed cases to admit of doubt. We have no disposition to call it Dixoo 
in question. But it has no application here. If there was any 
thing against law in the transaction, which terminated in the de- 
livery of the horse > for which this suit is brought, it was the 
wrong only of the defendant. The parties were not in pari de- 
licto. 

If Olmstead committed the offence of compounding a crimi- 
nal prosecution, commenced for wicked gain's sake — obtained 
Dixon's horse by fraud or duress, or without valuable considera- 
tion — in either of these cases, the latter is entitled to recover. In 
the two last cases, it will not be pretended that there could be 
par delictum. It is only in the former that the defendant sup- 
poses the plaintifl concurred with him in the guilt of the 
transaction. The defendant then is placed in the singular 
position, of desiring to aggravate his own enormity, in respect 
to the crime against the public, with the view of screening him- 
self from responsibility in the civil suit by the party injured. 
We must not suffer him to affix any other character to it than 
such as it deserves. Did Olmstead, or which would be the same 
thing, did Btodget > his agent, whose doings he authorized and 
sanctioned, commit an indictable offence against our laws, and if 
so, what offence, and how is it punishable ? 

The only efience of this sort, known to the common law, is 
that of compounding a felony, which consisted in causing a 
criminal prosecution for felony to be instituted, and then discon- 
tinuing it, upon the receipt or promise of a reward by the party 
prosecuted. It was a misdemeanor merely, and punishable by 
fine and imprisonment. It seems originally to have been con- 
fined to the case of receiving back one's goods or money, taken 
by tbeft or robbery, upon agreement not to prosecute, and with 
or without a reward for so doing. Hence it receives the name 
of theft-bote in the old books. 1 Hale, P. C. 546, 619. 2 id. 
400. 4 Bl. C. 133, 136. 

Compounding a prosecution for a misdemeanor seems not to 
have been indictable, although it is so far regarded illegal, as to 
preclude a recovery on any contract, into which it entered as a 
consideration. Collins v. Blantern, 2 Wilson, 341. Edgecomb 
v. Rodd et al.5 East. 294. Badger v. Williams, 1 D. Chip. 
Rep. 137. 2 Chit. Crim. Law, 220, 232. Ronton v. Han- 
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°SK3f* cock, 8 T. R. 575. Beeley v. Wingfield, 11 East, 46. JBa- 
1837 -' ker v. Totonwnd, 7 Taunt. 422. 

Dilon If, however, as is most probable, the agreement is to be con- 
strued merely as an undertaking to forbear further proceedings 
in the process, the purpose of which was only to effect the trans- 
portation of Dixon from the state, where his domicil was, into 
another jurisdiction, there to be tried, we submit that it is very far 
from being such a promise not to prosecute, as all the authorities 
represent to be essential to the offence. The proceedings, so far 
as this state is concerned, are merely initiatory, designed to ex- 
patriate a citizen and to subject him toother laws. To institute 
them with a view of extorting money or other thing, upon for- 
bearance, may be duress, extortion, obtaining money by false 
pretences, swindling, or whatever other name, but it cannot be 
the common law crime of compounding prosecutions. 

This point does not rest upon argument merely ; it has been 
settled by solemn judicial decision, in this very case — the 
county court, in an indictment against Blodget, having determi- 
ned, on demurrer to the indictment, that the offence was not 
committed and could not be, in reference to proceedings institu- 
ted to remove one from this state into another, for trial there. 
For such a doctrine no warrant could be found in any books, 
English or American. It is enough to rest upon this determi- 
nation, grounded, as it is, upon the soundest principles. But when- 
ever the subject shall be again brought under the consideration 
of our courts, it may be admissible to push the inquiry a step 
further. 

Persons aggrieved may and do move primarily in these pro- 
secutions, giving information and aiding and assisting the pro- 
secuting officers in bringing the guilty to punishment, but they 
are not pennitted to wield this machinery to effect their own 
purposes. They can have no right, any more than other individu- 
als, of controlling prosecutions. They could not, if they would, 
compound offences, without the concurrence of the public pro- 
secutor. They may, it is true, by operating upon the fears of 
the weak and irresolute, extort money or other thing from them, 
under threats of prosecution, and this, we admit, would deserve 
severe reprehension. But the essence of the offence consists, 
not in permitting criminals to go unwhipt of justice, but in ex- 
torting, by such means, either from the guilty or innocent, their 
money.- This is a common law offence or not. according to the 
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means made use of, in every respect as applicable to our situa- C j|)^ u ' 
t ion and circumstances, as to those of England. 1 Dow-& Ry, l837 ' 
345. Inr that case, the respondents were convicted of con- Diloo 
spiracy to extort money from the prosecutor, by offering to com- oinJiad. 
pound two indictments for keeping a gaming house, for a certain 
sum in money. • * 

In the case of the Queen v. Woodward et at* 11 Mod. 137, 
it was determined, that extorting money and a note, under color 
and pretext oi a warrant, alleged to have been issued by a jus- 
tice of the peace, for perjury, was an indictable offence. There* 
the party injured was in custody, at the time of the threats. 

In Bex v. Southerton, 6 East, 196, the court decided, that 
to threaten one, not in custody, with a prosecution under a penal 
statute, with a view to extort money, is not indictable at common 
law, although it would be sounder the statute of 18 Eliz. c. 5. 
See form of the indictment zgoinstWoodward, 3 Chit. Cr. Law, 
842. Rexv. Crisp, 1 B. & A. 283. 6 Peteisdorf, 25, 31. 
1 Russell on Crimes, 136, 137. 10 Ring, 101. 

The statute of 18 Eliz. c. S, greatly extended the remedy 
by indictment, making it punishable by two hours exposure in* 
the pillory, forfeiture of £10,. and disability to sue on any penal 
statute, to compound any prosecution upon any penal statute*. 
Dane says this statute has been substantially adopted* in New 
York, and is common law in Massachusetts. In this State, ia 
has not been adopted by statute, and it is presumed that no one 
will suppose that it makes a part of our common law. 

As the crime which it was pretended Dixon had com- 
mitted in- New Hampshire, was not a forgery at common 
law, but merely a misdemeanor, punishable by fine and impris- 
onment, it follows that neither Olmstead nor Blodget could be 
subjected to punishment for instituting a prosecution for that of- 
fence in our courts, and then taking money or other thing for 
abandoning it, and", of course, the plaintiff could not be a parti- 
ceps criminisy where no crime was committed. 

But, whether this opinion be well founded or not, there is 
another view of the present case, which will lead to the same 
conclusion. There was no prosecution commenced, or even- 
threatened in this State, which could be compounded. 

The case, in fact, does not shew that any warrant had been 
prayed out in either State, and, consequently, none b shown to* 
have been served ; it shows merely, that Blodget asserted ttafr 

Vol. ix. 40 
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C m^™!*' he bad one t0 convey plaintiff to the line, and that, unless the 
i837, matter was settled to his satisfaction, it should be immediately 
Dixon handed to Kelley to be served. To prevent this, the plain- 
oimstcad. l *ff was hiduced to deliver his horse, some money and the notes, 
upon receipt of which Olmstead agreed to pursue the prose- 
cution no farther. 

Is this compounding a prosecution ? If the agreement be un- 
derstood to extend to a prosecution in New Hampshire, it will 
scarcely be pretended that this would constitute an offence indic- 
table io Vermont. 

The person, against whom a criminal prosecution is commen- 
ced or threatened, and who is induced to part with his money 
or other property to relieve himself from it, without reference to 
the question of guilt or innocence, is no where regarded as a 
particepa criminis, but is treated as peculiarly exposed to the 
designs of the compounder. There are no forms to be found 
for indictments against him at common law, nor do the elemen- 
tary writers intimate that he can be indicted. 

The statute of 18 Eliz. is levelled wholly against informers 
. and plaintiffs, who shall compound or agree with those, " who 
shall offend or shall be surmised to offend," and attaches no pen- 
alty and imputes no gtiih to the latter. See the statute 1 
Bacon, 43, 2 Chit. Cr. Law, 220, 232. Edgecomb v. Rodd 
fy others, 5 East, 294. Clarke v. Shee fy Johnson, Cowp. 197. 

In Cowp. 790, Browning v. Morris, it was determined that 
the insured, in a lottery transaction, may recover back the pre- 
mium paid to the insurer of tickets, because the statute, 17 
Geo. 3, c. 46, imposes the penalty wholly on the insurer and 
not on the insured. Jaques v. Withy fy Reid,l H. Bl. 65. 

The case of Smith v. Bromley, 2 Doug. 696. n. decides, 
that money, paid by the friend of a bankrupt to a creditor, to 
sign his certificate, may be recovered back, under the statute of 5 
Geo. 2 c.2, 4, prohibiting the taking />f money under such cir- 
cumstances. The objection that plaintiff was particeps crimitm 
was insisted upon. Jaques v. Oolightly, 2 Bl. R. 1073, is 
similar to that of Browning v. Morris. In Holman v/Johsi* 
son, Cowp. 341, Ld. Mansfield observes, that "the objection 
that a contract is immoral or illegal, as between plaintiff and de- 
fendant,, sounds at all times very ill in the mouth of the defen- 
dant. It is not for his sake, however, that the objection is ever 
allowed ; but it is founded in general principles of policy, which 
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the defendant has the advantage of, contrary to real justice, as Q ^Z 
between him and the plaintiff, by accident, if I may so say." 1837# 

We lay no stress on the case of Lacoussade v. White, 7 T. "" 
R. 531, where the plaintiff recovered £100, paid to defendant on 
an illegal bet, although there was no ground to distinguish be- 
tween the parties, because , it seems to be overruled by that of 
Howson v. Hancock, 8 T. R. 575, as also by Lubbock et al. 
v. Potts, 7 East. 449, which forbids the premium paid on an 
illegal insurance to be recovered back. In these and many 
other similar cases, the parties evidently stand upon the same 
looting, both volunteering to do some act prohibited by law, and 
hence the maxim applies, potior est conditio dtfendentis. 

This rule of law is too well established to admit of doubt, but 
is not regarded by the courts with much force, for the reasons 
mentioned by Ld. Mansfield. It is, in fact, like another rule, 
equally well established, which, in case of a payment of a less 
sum than the debt due, directly made in money, will not give it 
the effect of full payment, though so intended and declared by 
both parties. This rule is broken in upon on every occasion where 
a distinction can be made, which will let in the natural justice of 
the case. Hence, money deposited with a stake-holder, on an il- 
legal wager, may be recovered back if not paid over, even after 
the event is determined against the plaintiff. Aubert v. Walsh, 
3 Taunt. 277. Cotton v. Thurland, 5 T. R. 405. Simmons 
v. Borland, 10 John. 469. Allen v. Ehle, 7 Cowen* 486. 
Busk v. Walsh et alA Taunt. 290. Mount fy Wordell v. G. 
if R. Waite, 7 John. '434, Kent's opinion. 

And if paid into the hands of the opposite party, without the 
intervention of a stake-holder, the illegal contract may be re- 
scinded at any time, while it remains executory and the deposit 
recovered back. Tappenden v. Randall, 2 R. & P. 467. 
Lovrry v. Bourdieu, Doug. 468. Williams v. Hedfey, 8 
East. 378, where the true distinction is briefly but clearly en- 
forced. See, also, Taylor v. Lendy, 9 East's. Rep. 49. 

These cases are entirely decisive of the one at bar. In prin- 
ciple, it seems impossible to imagine any valid distinction. 

John Mattocks, for defendant. 

The simple question is whether the plaintiff, having paid pro- 
perty to the defendant to compound a felony, can recover it 
back. " When money has been paid by one of two parties to an 
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c jfe£Xj a ' illegal contract, in a case where both parties may be consid- 
I837 * ered as partidpes criminis, an action cannot be maintained, 
Dixon a ft er tne contract is executed, to recover the money back 
again, for in pari delicto potior etf conditio defendentis" 
Wheaton's Sdwyn, 75—6, and the notes on the same pages, 
where many cases are ched -and -compared. When both parties 
are equally in fault, the defendant "has the best of it, and that is 
precisely this case. 

The opinion of the court was delivered by 

Redfield, J. — The principles, applicable to cases of this cha- 
racter, are very well settled. The only difficulty here is in deter- 
mining to which class of cases this belongs. If this is to be treated 
strictly as a compounding of felony, and, as such, an indictable of- 
fence, it is past all controversy that the plaintiff cannot recover. 
For both parties are to be considered in pari delicto, and the 
case will then be determined by the well known maxim, potior 
est conditio defendentis. It needs «o laboured argument to 
show the doctrines upon this subject or the reasons, upon which 
they are founded. They are too familiar with the profession to 
require much comment. 

Whenever a contract has for its object the contravention of the 
express provisions or prohibitions of some statute, or any other 
act or omission, which is against good morals and not allowable 
in the forum of conscience, or subversive of sound, wholesome 
policy in government, such contract, while it remains executory 
upon both parties, is of no binding force whatever, and both par- 
ties are, in contemplation of law, the same as if the contract had 
never been made. But if the contract had been executed on 
the one part, by the payment of the consideration of the corrupt 
agreement, and the other party refuses to perform his stipulations, 
no action can be maintained against him, either upon the contract 
or to recover back the consideration. These principles have 
been long established, and upon reasons of the soundest policy. 

There are some few cases of exception to these general rules, 
by express statutory provisions, such as money lost at play, 
which may be recovered back again by the losing party, al- 
though he is admitted to be equally in fault with the other party. 

This exception is one founded on a higher policy than the rule 
itself. There are other cases, in which the party paying his 
money is treated as the oppressed party, and is permitted to re- 
cover back money paid, on the ground of some supposed infir- 
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mity or some peculiar liability to outrage or extortion, from the °jj£S£ l 
circumstances in which he is placed at the time. m * ... 

Thus, in the case of a usurious loan, the party, paying in- lHxoa 
terest beyond the legal rate, is allowed to recover back the 
amount, as so much money extorted from him by a supposed du- 
ress of circumstances, although it must be admitted the money 
was paid voluntarily and in direct contravention of the express 
provisions of the statute. And in the same light are viewed il- 
legal wagers, before the money is paid over to the winning par- 
ty, also money paid for the illegal assurance of lottery tickets, 
and money paid to induce creditors to sign the commission, or 
to aid the bankrupt ia obtaining his certificates. But these are 
all considered as excepted cases, on the ground of some superior 
policy in the rule excepting these cases from the general rule. 

In many of the cases there is an express statutory exception, 
and others are so similar, as not to be distinguished from them. 

But the present case is one which could not strictly have oc- 
curred at common law. It is not precisely a compounding of 
felony, and the indictment in the county court, charging the of- 
fence as such, was held insufficient, on the ground that no felony 
bad been committed within our jurisdiction. — And stiil it cannot 
be admitted, that the transaction was an innocent one, on either 
side. Our legislature, previous to the provisions made by Con- 
gress on the subject, did provide for the surrender of fugitives 
from other States. This was to be made by the warrant of any 
two justices oi the peace, of the county where the arrest should 
be made. It was under this statute the defendant was proceed- 
ing to bring the plaintiff to trial for an alleged felony, committed 
in the State of New Hampshire. For the purposes of this trial, 
it must be considered first, that the plaintiff was guilty of the 
offence. For if when he was threatened only with legal pro- 
cess, and the ordinary proceedings in such cases, he saw fit to 
come forward and compromise the matter, it is not in his mouth 
to deny his guilt. ( And it was so held in Swasey v. Mead fy 
Chase, Orleans Co. Sup. Ct. March T. 1832.) And again, if 
the plaintiff saw fit, as in this case, to give in evidence the decla- 
rations of defendant And bis agent, that he had procured war- 
rants in New Hampshire and ia this State, to arrest the plaintiff 
on this charge, these declarations thereby became evidence, and 
as the verdict was directed, on the ground that the jury should be 
lieve all the evidence, it must be considered that such warrants 
had been taken out in the manner alleged. 



318 CASES IN THE SUPREME COURT 



^ Hence the plaintiff in this case is to be treated as a fugitive 

»^ from justice, just about to be arrested, and surrendered in obedi- 
ence to the laws of this State, for his trial in another jurisdiction. 
In this state of the case, the plaintiff pays money tod other 
property to defendant, for the purpose, and with the agreement 
to compound and stifle this prosecution. It is not pretended thai 
defendant threatened the plaintiff with any other than a legal 
and usual prosecution for the offence. And no man can be 
considered as under duress, when be is threatened, or indeed vis- 
ited, by the ordinary modes of legal process, either in civil or 
criminal proceedings. Our legislature have seen fit to institute 
this mode of securing the surrender of fugitives from justice* The 
policy of such a law is very apparent. It is desirable, above all 
things, that the State should never prove a sanctuary for crime, a 
refuge for the guilty violators of just laws,[either here or else- 
where. Such, undoubtedly, would be the case, if no provision 
for surrendering fugitives from justice existed. And where such 
laws do exist, it cannot be doubted that compounding a pros- 
ecution under them is indictable, as a high misdemeanor. And 
it is certainly difficult to see why the parties are not in pari de- 
licto. An innocent man seldom wishes to prevent the ordinary 
course of justice. And whether the accused be innocent 
or guilty, it cannot be admitted, that any right whatever exists to 
counteract or resist the operation of the law. 

Such contract could hardly be less immoral, nor could it be 
less against sound policy, than if there had been the compound- 
of a felony committed here. The fact that the forgery is con- 
sidered as committed within the territorial limits of another ju- 
risdiction, and, of course, technically not against our law, does 
not, in any sense, justify the offender in buying off from a regu- 
lar prosecution for the offence, nor justify the courts in giving 
countenance to the transaction, by aiding the party in recover- 
ing property, surrendered in furtherance of such, an illegal con- 
tract. 

Nor do we feel warranted in treating the plaintiff as the inno- 
cent victim of the defendant. Every man here knows his rights, 
and knows, and feels too, that those rights are held sacred, not 
only by our own tribunals, but equally in our sister States. If 
innocent, he has a right to expect an acquittal; if guilty, he may 
or may not be convicted, but in neither case can he feel warrant- 
ed in bribing the first minister of justice, (as the party aggrieved 
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always will be,) not to institute, or to discontinue a prosecution Mmxkt 
already instituted. J837 - 

We know, indeed, that an iunocent man may, from want of p^, 
firmness, or want of trust in the fairness of our tribunals, or the 
integrity of witnesses, or from horror at being suspected of crime, 
be induced to pay money, even perhaps to compound and stifle a 
prosecution. But, however innocent one may be of the offence 
charged, such an escape could not fail to involve the party in al- 
most equal guik with the actual offender. And we do not per- 
ceive any such constraint in the present case, as would be likely 
to enable persons to extort money at will from the innocent, al- 
though not unsuspected. What has been said has not been 
done with any intention to cast suspicion upon the character or 
conduct of any one, but from necessity to show the degree of 
goih attaching to the plaintiff's conduct* And, at the same time, 
it is apparent the defendant does not escape through his own in* 
nocence, but because the plaintiff's hands are too corrupt to han- 
dle the price of guik,. which he must therefore lose, and which 
the defendant retains from necessity, and against the kw» both 
of honor and good conscience. 

The judgment of the county court is therefore affirmed. 
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Ca ^^» 1LC, Parks, fcCo*. v. Lydia Cushman, Trustee of Stepbbv 
lfsS7 - Hadley. 

Personal property, exempt from tbe levy of execution, is not to be held lia- 
ble in the hands of a trustee. 

The maker of a promissory note, made payable to tbe wife during cover, 
ture, and for her separate property, is not, on that account liable, to be 
sued, as the trustee of the husband. 

Personal property, inherited by the wife during coverture, after a decree of 
distribution made by the probate court, is liable to attachment by the 
trustee process, in the hands of the administrator, at the suit of the hus- 
band's creditors. 

This was an action upon the statute, relating to absconding or 
concealed debtors, Sec. The goods came to the hands of the 
alleged trustee, as administratrix of one Sole Cushraan, who 
was the brother of the wife of Stephen Hadley, the principal 
debtor. Among the goods were certain articles of household 
furniture and other property, exempted from attachment and 
levy by statute. There was, also, a promissory note, which the 
trustee had executed to the wife of the principal debtor, for 
her share in the real estate of the deceased. 

The only interest which Stephen Hadley, the principal debt- 
or, had in any of the property, was in the right of bis wife, 
she being an heir to the estate, of which tbe trustee was admin- 
istratrix. 

Subsequent to the service and entry of this writ in court, but 
before the trial, the property had been duly distributed to the 
several heirs, by order of the probate court, and the share of the 
principal debtor's wife retained by the administratrix to await 
the determination of this case. • 

The county court adjudged the trustee liable for all the 
personal property, not exempt from attachment and levy, and 
not liable for such exempted property, or for the note. 

Both parties excepted to the decision, and the case comes here 
for revision and final determination. 

D. Hibbardyfor the plaintiffs. 

1. No property in the hands of tbe trustee is exempted from 
being sold on the execution. See trustee act, Section 5. " And 
" execution shall issue on the judgment so recovered against the 
" goods and chattels oj said principal debtor in the possession 
" of said trustee." 

If the principal debtor held a note against the trustee for one 
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cow, 10 sheep, 5 bushels of wheat, &c. the trustee would be c ^^J ia » 
held liable for the same to the creditor. m7m 

The trustee cannot be supposed to know any thing about any Purkg & Oo# 
other property of the principal debtor, whether he has one or Lydia "- Cllsh 
more cows, and, in this action, such an inquiry cannot be had. man 
It will be in time for him to look after his last cow, when she is 
sold on the execution. 

Executors and administrators may be summoned as trustees. 
2 Corap. Laws, 33. 

II. By marriage, the husband becomes entitled to all bis wife's 
personal property. 2 Bl. Com. 433, 445, Co. Litt. 351. 

And hence it follows, that whatever personal property be- 
longed to the wife, before marriage, is by marriage absolutely 
vested in the husband. 2 Bl. Com. 433. Nttthrop fy Wife v. 
Anderson j Salk. 114. 

Blackstone concludes this subject as follows, viz : 

"Thus and upon these reasons stands the law between hus- 
band and wife, with regard to chattels real and choses in action. 
But as to chattels personal or choses in possession,. which the 
wife hath in her own right, or ready money, jewels, household 
goods and the like, the husband hath therein an immediate and 
absolute property, devolved to him by the marriage, not only 
potentially, but in fact, which never can again revest in the wife 
or her representative." 2 Bl. Com. 435. Co. Litt. 351. 

John Mattocks, jot the dejendant. 

We deem it a question of judicial policy, on the construction 
oi the trustee act of 1833, whether the property of the wife, 
who is an heir, can be seized in this form, after the death of the 
intestate, and before it comes to the possession of the wife, to 
pay the debts of the husband. If the statute will admit it, it 
does not require such a construction as to deprive ber of the 
benefit of legacies or heirship, or compel a child or other rela- 
tions to be cut off, by leaving the property to others. She can- 
not enjoy it, if it can be so taken. And persons of property, 
who are disposed to aid their poor female married relations, will 
be. driven to indirect methods, to accomplish what it is humane 
and reasonable to allow them to do directly. The right of the 
wife, as to her property, is regulated in law, and in chancery, by a 
course of decisions well known to our courts and legislators, and 
these are somewhat different in equity from what they are at law, 
and it is no fraud in the wife or her rotations, to arrange before- 

Vol. ix. 41 
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c jJ^J la » hand, to bring the property within the protection of equity, and 
1&S7. prevent creditors of the husband from seizing it at law. There- 



Parks &. Co f° re > t0 enlarge the rights of the husband's creditors, is, in effect, 
Lydta 9 'cnfa- to abridge the wife's, and although it is competent for the leg* 
mm ' islature to do this, yet, it should not be construed to have beea 
their intention to do it, unless the language of the act is explicit, 
or unless there was no other important and sensible object in the 
act. The great object of the act is apparent. It was to reach 
the property of the absconding debtor before it came to h» pos- 
session and care, lest it coutd not be reached afterwards. What 
shall be regarded as his property is untouched by the act, and, 
in deciding this, the court will hold that only to be the debtor's 
property, which is his by law, equity and justice. For this action 
b mueh in the nature of a bill in chancery. It is, indeed, but the 
custom of London introduced here by statute, m lieu of the 
chancery process, for a creditor to bring his bill against hb debt- 
or's debtor, to pay the debt to him. And was it ever heard of, 
or would a court of chancery listen a moment to an application 
in chancery to have a debtor to the debtor's wife pay the debt to 
the creditor of the wife's husband ? (It is true, the creditor can 
attach and hold the personal property of the wife, on a debt 
against the husband, because it is his in law. J It is equally true, 
that in chancery, in many cases, the wife can have her property 
protected against her husband's creditors, and against her bus- 
band also, because it is in justice hers. When the vendee pays 
his money for personal property and leaves it in the possession 
of the vendor, a creditor may attach it, as the property «f the 
vendor. But could the question in any form be presented, 
who would contend that the vendee would be regarded as the 
trustee of the vendor ? A creditor may have a strict legal right 
in one form of action, that he has not in another form. So, in 
this case, when the wife's right in the estate was reduced to per- 
sonal property, it became subject to the claim of the husband's 
creditors, because it was, in strictness, the husband's property. 
But she having the righto to take securities for her principal, and 
to live on the interest,, and transmit the principal to her heirs, 
any process, that shall deprive her of this right, is a violation of 
her personal rights. The most, therefore, the plaintiffs could be 
entitled to, in this form of action, would be to bold her personal 
property, which her husband, when- the action was brought, 
owned. But, at that time, the estate, to which the wife was heir, 
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was utAetded, and, she only entitled Co a distributive share, and c 5JJ3j 1 » 
the suit prevented her selling or compounding with the main 



heirs^ and recovering the money to put at interest, and forced ParlM fc COm 
her to have the personal property set off to her in kind, which, LydU r ' Cluh _ 
according to the plaintifls' construction, compels the wife of the mtta * 
poor man to have her Hide windfall from her brother go to the 
previous creditors of her husband, who never could have gained 
a credit upon this fund. We regard this as a sharp attempt by 
the plaintiff to obtain the wife's property, which was never in- 
tended, and probably not thought of by" tLe legislature, in pass- 
ing this act. 

A distributive share in an estate is a chase in action, and the 
wife bas it by survivorship. 1 Dane, 342. Blount v. Best- 
land, 5 Vesey, Jr. 516. 

No suit can be brought at law, or m the ecclesiastical courts, 
by husband alone, for the wife'.* legacy, without first making 
provision for the wife. Wl£re the wife gives her legacy to her 
husband, without consideAfioo, it wiH be set aside in equity, 
Wright v. Rutter, 2^*ey,Jr. 673. Unless the husband re- 
duces it to possession, by Exercising some act of ownership over 
it, no property vests in him. I Dane, 341. Douglas, 452. 
Husband is trustee for wife, for lands deeded to her, and the 
lands not liable to bis debts, when he becomes bankrupt. I Dane, 
578. Bennet v. Davis, 2 P. Wms. 316. 

The opinion of the court was delivered by 

Redvield, J. — The only question admitting of serious doubt 
in this case, is, whether the interest of the husband is such 
in the personal property of the wife, which she inherits during 
coverture, after distribution is made, but no possession, in fact, 
taken by the husband, that it can be held by this attachment, in 
the hands of the administratrix, and thus applied upon his debts. 
For, in relation to the other questions, attempted to be raised, 
therS-seems little ground for doubt or controversy. This pro- 
cess of attachment, when made to operate upon personal pro- 
perty, is coextensive with that of attachment on mesne process, 
which is limited, of course, by the right to levy execution. $ 
Whatever property, then, is exempted frofflevy of execution, 
must, of consequence, be exempt from attachment, whether by ^ 

this or the ordinary mode of process. The only object of at- 
tachment of property, in any case, is to hold it subject to the 
levy of execution. And in this case, if it were so requested, 
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C £^d^ ^ e court w <> u ld order execution to issue against the go^ds and 
lKn r - .chattels of the principal debtor, (if any,) in the bands of the 



Pttk Vf Co ' trustee. It would seem, then, to involve a very manifest absur- 
Lyd mao. u * h dity, that the property, which is confessedly nofsubject to the 
levy oi an execution, in the hands of the debtor himself, should 
be adjudged goods and chattels, within the meaning of this stat- 
ute, in the hands of the trustee, and the latter adjudged liable to 
hold them in readiness for levy of execution, which is expressly 
prohibited by statute. 

In regard to the promissory note given to the wife, and for 
her separate property, it is well settled, that, both at law and in 
chancery, it will be treated as her separate property, and, unless 
collected during the coverture, belongs either to the wife or her 
personal representative, as the case may be, after the coverture 
is at an end. There could be, tnen, no plausibility in holding 
the trustee liable on that account. 

In regard to the question of the personal chattels, in posses- 
sion of the trustee, we see no good reason why the administra- 
trix, in this case, should not be held liable, as trustee. Those, 
acting in an official capacity, like executors or adminstrators, but 
for the recent statute, would not be liable. That statute has re- 
moved all objection on that ground. And the character of the 
property being personal chattels, not in action, but in possession, 
there is no possibility of securing the separate property of the 
wife. If the administrator should not be held liable, the plain- 
tiff or any other creditor, might immediately levy an execution 
upon the property, and, for any thing we can see, must hold it. 
I This property, after it is set to the share of the wife, is the same 
as any other personal property of the wife, in possession. It 
becomes the absolute property of the husband. J And whether 
the property belonged to the wife, at the time of marriage, or 
was acquired during coverture, either by purchase or inheritance, 
does not vary the case, in the least. J The moment the property 
passes from the former owner, in the latter case, and the moment 
of marriage in the former, eo imtanti, it vests in the husband. 
In the one case, the woman becomes divested of her former in- 
terest, or rather it #merged in the right of the husband, and, in 
the other case, no interest ever vests in the wife. J 

The right of an heir to a distributive share in an estate, 
as has been argued, is not ordinarily attachable. If it be the 
right of the wife, it is treated like other choses in action, and 



OF THE STATE- OF VERMONT.** . "325 

sBe takes it by survivorship/ And, in this case, if the rights of c ^SJ3f ' 
the parties were to be decided a& they stood at the time of the ,e37. 



service of the process, asJn*ordinary cases,' the administratrix p,^ t COm 
could not be held liable. But' our statute attaches all property Ljdia tf Cush . 
in- the hands of the trustee, at the time of the service of the - °' 
process, or which comes into possession before the disclosure. 

While this property formed a portion of the general estate of 
%he ancestor, it was a mere chose in action. Had it been des- 
troyed by a stranger, no action could have been sustained by the 
husband on that account. But after distributiou made it ceased to 
belong to the estate. Had it then been destroyed, it would 
bare been the loss of the wife and not of the estate. The hus- 
band could have sustained trover against any one, who should 
have converted the property, and without joining the wife.' 
Upon the decease of the wife, the property would go to the 
husband and not to her executor or administrator, and, upon the 
decease of the husband, would go to his personal representative, V 
and not to the wife. -^ 

In every view, which we can take of the case, we can treat 
the property in no other light than as having passed from the 
estate and vested in the husband, not in right of his wife, as an 
inchoate interest, to be perfected by manual custody, but abso- 
lutely, and the possession of the administratrix thenceforth be- 
comes that of the husband. 

In this view of the case, it would seem to be very useless to 
hold the property not liable to this attachment. In analogy to 
all precedents upon the subject, the property, which the court be- 
low adjudged liable to this process, must be treated as the abso- 
lute property of the husband. The judgment of the county 
court is, therefore, affirmed. 






v. 
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^Km 1 *' William Mattocks v. John Stearns, b Ltoia Stearns, 

im: his wife. 

— — — 9 

If the comity court admit evidence of notice to the opposite party to pro- 
dice a deed, before any evidence is given of the enstence of the deed, 
and, the deed not being produced, permit the party to proceed and prove 
its contents, it is an informal mode of proceeding, but no ground of er- 
ror. The court below has a discretion in regard to the order of introdu- 
cing testimony. 

In the case of a deed ef lands, the csvrt will nut presume it to have been 
recorded, or require the opposite party to search the records of the proper 
office, before re wrung to oral evidence of its contents, 

If the opposite patty, in whose possession a deed ts presumed te be, is out 
of the State, notice to his counsel, te produce the original, is sufficient to 
warrant the introduction of secondary evidence of he contents. 

The husband has each an interest to the freehold estate of the wife, after 
issue born alive, as may he taken by levy of execution, by his creditors. 

This interest is liable to be defeated by adiverce, * vinculo* 

The mode of levy is by metes and bounds, and to exhaust the interest of the 
husband, as far as the levy extends. 

If the husband remain in possession of the land, after the expiration of six 
months from the levy, he -is a .wroqg«doer «aad may be sued in eject- 
ment. 

The wife is not liable to *>e" joined in such suit. 

But if«he%e joined, the plaintiff may amend, on terms, by striking out her 
name, and take judgment against the -husband. 

This was an action of ejectment Tor about seven eighths of an 
acre of land in the village of Danville. 

Plea, severally, not guilty, and issue to the jury. On trial 
the piaintiffe introduced a deed from -Bosiah Bellows to Caleb 
Wheaton, dated, 10th May, 1328, containing the land in ques- 
tion. He also introduced, alevy of execution upon the same 
land in his favor, against John Steams, one of the defendants, 
dated, August 5th, 1834. He then introduced evidence, tend- 
ing to prove, that Caleb Wheaton was the rfat her of John Stearns* 
wife, the other defendant, and that he died seised and possessed 
of the premises sued for, and that his estate was nearly settled 
and the debts all paid, and that he left a wife and two children 
living, to wit: Mrs. Stearns and Zalmon Wheaton. 

The plaintiff further introduced evidence tending to show, that 
John Stearns had absconded -to Canada, about two years ago, 
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wad a short time before the levy, and that his wife and children c j f ^"' 
lived 00 and took care of the premises. 1837 > 

The plaintiff then produced two written noticas, one to Mrs. ^y^ 
Stearns r and one to C. Daris* defendants?* counsel,, requiring g^^^ 
them to produce a, deed, from said Zafinon Wheaion to Mrs. wife * 
Steams, of the premises,, and bo deed being produced by de- 
fendants, and no copy of any deed being offered by the plaintiff, 
be offered ZaEmom Wheston w a witness to grove the contents 
of a deed, executed by him ^ which testimony was objected to by 
the defendants hot was- admitted by the court, and said Zalmon 
was sworn, awT testified that he, on the 5th Qctober r 1832, exe- 
cuted* a quit claim deed of the premises to his sister, Mrs. Stearns r 
and that she, at the same time r executed a quit claim deed to the 
witness of some other real estate left. by. their ftther r and that 
there was no distribution of the real estate among, the heirs by 
decree of the probate court, and that the widow of Caleb Whe»~ 
ton had relinquished her right of dower, in consideration of a 
support, guarantied by the witness. Here the plaintiff rested 
his case. It was admitted the defendants had issue bom ative. 
The defendants* requested the court to instruct the jary,. that 
upon this evidence the plaintiff was not emitted to recover 
against both defendants,, or either. But the court instructed the 
jury, that if they believed the said testimony, the plaintiff was 
entitled to recover possession of the premises, and costs, against 
both defendants; — to which decision of the court, in admitting 
parol evidence, in relation to the deed to Mrs. Stearns, and to 
the said instructions to the jury, the defendants excepted. 

C. Davis , for defendants* 

Service of the notices to produce, &c. opon Mrs. Stearns, 
and upon her attorney, did not, under the circumstances, lay a 
foundation for the admission of secondary evidence, for two rea- 
sons — 

1st. Because there was no such privity of estate or contract 
between the plaintiff and her, as to entitle him to call upon her 
to produce her title deeds, in order that he might, from them, 
draw some proof of the existence of property in her husband. 

2nd. Because these notices were not preceded by any proof 
that she had a deed from her brother. This was necessary by 
all rules of proceeding. 1 Stark. Ev. 359. 

The next question is, whether the usufructuary interest, 
to which the husband becomes entitled in his wife's lands, 
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C m?™a!*' can ^ e set °ff on execution, in satisfaction of his debts ? If 

1837# there be any authority for so doing, it must be derived from our 

Mattocki statute, for the right to appropriate the real estate of the debtor, 

stearns and f° r l ^ is purpose, of whatever description, has no other source. 

w,fe The act concerning levying executions, Sec. 3, provides, 

"that all. houses, lands and tenements, belonging to any person, 
"in his or her own right in fee, or for his own life or the life 
" of another, paying no rents for the same, shall stand charged, 
" with all the just debts and demands owing by such person/' 
be. 

This is the only clause to be found in our statute, which af- 
fects the question ; and yet, it is obvious, that the interest, which 
John Stearns bad in his wife's lands, as described in the levy of 
plaintiff's execution, is not literally and in terms comprehended 
by it. It is not an interest belonging to him necessarily, for his 
own life, for it ceases upon the death of the wife ; nor for the 
life of the wife, because it ceases upon the death of the hus- 
band. It is an interest limited to the duration of the coverture, 
resulting from it, and ending with it ; and, though it is termed a 
freehold, it is not strictly a life estate. In one event, it may con- 
tinue in the husband during his life, although he survives the 
wife, that is, when the wife had issue by him, capable of inherit- 
ing the land. But in this case, it assumes a new name — tenancy 
by the curtesy — has new qualities imparted to it, and is, with 
perfect propriety, termed a life estate. This change does not 
take place till after the birth of issue and death of the wife. 
Subsequent to these events, we do not deny that his interest 
comes within the purview of the statute, and may be set off on 
execution. 

The continuance of the usufructuary interest of the husband, 
during the life of either party, depends upon another contin- 
gency, and that is, a divorce a vinculo. The husband's interest 
in his wife's lands ceases, absolutely, upon such a divorce, wheth- 
er issue has been born or not ; for this does not, like the death 
of the wife, constitute him tenant by the curtesy, nor does he 
become such after her death, when a divorce has occurred. Our 
statute of divorces, it is true, Sec. 4, authorizes the supreme 
court to restore to the wife all or any part of her lands, as if 
her lands, like her goods, were vested, absolutely, in her hus- 
band, by the marriage. Blackstone does not enumerate this, as an 
estate for life, yet, tenancy by curtesy he does. 2 Bl. Com. 126, 
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127, 128. Dane agrees with Black. Ch. 130. Art. 3, pat- c ^ r ^ l<l * 
rim. "*■' 

But conceding that the husband's usufruct may properly be Matlockf 
termed a life estate, because it may last for life, it is to be ob- gtwm £ aiMl 
served, that our statute does not subject all life estates to levy wife - 
on execution for debt, but only two particular descriptions pf 
them. Could an estate de viduitate, or an estate, granted till a 
certain sum be raised therefrom, both of which may possibly 
subsist for life, be comprehended in the act I We think not. 
We apprehend the true construction will confine it to such es- 
tates as are created by grant, to endure for the life of the gran- 
tee, or some other person, or such as the law raises, having the 
same definite duration, as tenancy by curtesy and dower. This 
is rather to be presumed, as the principal elementary writers, as 
Blackstone, Dane, Kent, be. do not include this in their enu- 
meration of life estates. 

It is true, the two latter say, it may be set off or sold on exe- 
cution ; but they speak in reference to the laws of other states. 
2 Kent's Com. 110. 1 Dane 342. Roper's Hus. & wife. 1, 3, 
136, 54. Reeve's D. R. 27. I Swift, 26. 

Neither of these two last writers intimate that it can be sold 
or set off. 

To ascertain the value of the estate, the appraisers have pot 
merely the common difficulty of calculating the probable dura- 
tion of a single life, which, by the aid of Wigglesworth's tybles 
of lives, or some others, might afford a tolerable approach to 
accuracy ; but they must calculate the joint lives of husband 
and wife ; and, if before issue born, the probability of such an 
event must constitute an element in the calculation ,~~a difficult 
point, we should think, to subject to mathematical precision. 

In addition to all this, the possibility ol absence beyond seas, 
or elsewhere, for seven years without tidings, and the probabili- 
ty of a divorce for some of the numerous causes indicated by 
our statute, must be taken into account. And how can it be 
possible, from elements like these, to arrive at any tolerable ap- 
proximation to a just appraisal ? 

We infer, then, th^t it never could have been the intention 
of the legislature, to subject an interest, so uncertain in its dura- 
tion, and liable to so many contingencies, to be extended upon 
execution. 

Courts of equity go great lengths in preserving to the wife and 
Vol. ix. 42 
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c S£Zk? 9 ' icr heirs, at her decease, her separate property, — not merely her 

1837 - freehold estates, but her chattels real. They regard any charge 

Mtttlock- upon her lands, for the purpose of raising money for his benefit, 

stearu » D d as & vin % her the character of surety to him, and her estate en- 

wifc - titled to exoneration out of bis assets. 

Bonds, notes and other choses in action, created by a sale of 
her separate estate, will still be treated as hers, so far as can be 
done, without interfering with his acknowledged power of ap- 
propriation, during coverture. Her right in them survives, upon 
his death, even though he may have been a party to them. 
This court has emphatically expressed their approbation of these 
principles, and evinced a determination to apply the liberal doct- 
rines of courts of equity, in preserving to the wife her separate 
property, to cases at law, so far as they can do so consistently 
with the settled forms and modes of proceeding in courts oi law. 
Richardson v. Daggett, 4 Vt. Rep. 336. 2 Kent's Com. 116, 
120. i Rop. H. & wife, Ch. 2, passim. Kenny v. U(!al> 3 
Cowen's Rep. 590, Compton v. Collinson, 1 H. Bl. 334. 

If, however, the court should be of the opinion, that this 
species of estate may be set oft on execution, and that it was so 
legally done, in the present case, so as to give the plaintiff a 
right to the possession, we then contend, that this action should 
not have included the wife ; that the husband alone, was liable. 
On this point, we think the authorities are too decisive to admit 
of serious controversy. Reeve's D. R. 27, 130, 131, 133, 135. 
2 Kent's Com. 111. Bobb and wife v. Perly, 1 GreenleaPs 
Rep. 1 Dane's Ab. 332, 341, 343. 5 do. 645, 647. 

Whatever rights creditors may have, or not have, in the bus* 
band's interest in his wife's lands, it is perfectly clear, from the 
authorities cited, that, during coverture, he has the absolute con- 
trol of it, and alone can encumber it, assign it or lease it. In 
case of trespass to the growing crops, he alone can sue. Upon 
any covenants by lessee, as for non-payment of rent, the action 
can only be sustained in his name. If he dies, having rents due, 
or claims for trespasses committed, no remedy results to the 
widow. Both the right and the remedy pass to his executor. 
His title is as full and complete as it is to her personal chattels, 
or to her real chattels, when reduced to possession. He is un- 
der no necessity of joining his wife in the action, although he 
may do so, as in other cases, when she or her property may be 
the meritorious cause of action * 
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She having no interest whatever, until the determination of °*]j£?£ %t 
his use, by the dissolution of the marriage, no action can be J837 - 
maintained against her jointly with her husband, and none sur- Mallockf 
vives against her. She must be made a defendant in an action g^*; MXtA 
affecting her inheritance. In the case at bar, the plaintiff's wife 
claim is consistent with, and, indeed, is founded upon her es- 
tate. He sets up no title adverse to hers ; the event, either 
way, can settle nothing as to her estate; it is but a contest be- 
tween the husband and his creditor, for the possession of a tem- 
porary interest, created by operation of law, out of her lands, and 
which, however it may terminate, leaves her estate, present and 
future, wholly unaffected. If the creditor fail, the husband, as 
before, has the exclusive possession and enjoyment, with all his 
rights of alienation ; if he succeed, the husband's interest is sim- 
ply transferred to him, and, in either case, if she survive, or 
upon a divorce, she is instantly reinstated in the full enjoyment 
of her lands, as if no marriage had intervened. There is, there- 
fore, no reason for making the wife a party in this suit, and no 
authority can be found to justify it. Nor is there any ground 
for the position, that she has done any act, personally, that can 
subject her to responsibility. She has, with her children, con- 
tinued to reside upon the premises, since her husband's abandon- 
ment, as she did before. This occupation is the husband's occu- 
pation, as much as that of the minor children. 

The wife having been improperly joined in this case, we are 
inclined to think the jury should have been instructed, that 
plaintiff could not recover against John Stearns, if even other- 
wise entitled to recover. There is no doubt but in torts, which 
may be joint or several in their nature, a«d when the action does 
not involve a joint contract, or proceed upon some supposed 
unity of title or vicariousness of character in the defendants, a 
recovery may be had against one, though others may be acquit- 
ted. But there are exceptions, and the present, we contend, is 
one. Ac eviction is stated by husband and wife, which could 
only be proved by showing some act of the former, in reference 
to, or affecting the estate of the latter ; for, in ordinary trespasses 
committed by both in company, the law imputes the act to him 
only, and exonerates her; and, on failure to make out any such 
case, can the plaintiff choose his ground, and proceed upon the 
act of the husband alone ? Wcall v. King tt ah 12 East. 452. 
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c ^3 to » 1 Chitt. PI. 74—5. Sumner v. Tilestonetal. 4 Pick. Reports, 
,837 - 308. 



iiftttockt If the court should be of opinion, that nothing, hitherto urged, 
fltmrMud > s sufficient to prevent the plaintiff from having judgment against 
wlft * both, or one of these defendants, we have still another objection, 

and that is, that by virtue of our statute, when a creditor has ex* 
tended his execution upon the land of his debtor, in the manner 
prescribed, and when the latter has omitted to avail himself of 
his right to redeem the premises set oft, the former is, by opera- 
tion of law, invested with full title and seizin of the same. The 
statute declares he shall have as full and ample power to enter, 
as though seizin had been delivered by the officer. If seizin 
had been formally delivered by an officer, under a writ of pos- 
session, could ejectment be maintained against the former tenant 
without a fresh act of eviction ? Surely not. In this action,the plain- 
riff seeks to recover that, of which he is already in full possession. 
It presupposes the plaintiff to be out of possession, and the other 
party in, when in truth, in contemplation of law, the reverse is 
the case, in both respects. If, in point of fact, in such case, the 
former tenant intermeddles with the premises, he may be liable 
in that species of action of trespass, which supposes the plaintiff 
to be in possession, and the opposite party to be depredating upon 
that possession. This objection', if well founded, may be insis- 
ted upon by both or either of the defendants. 

William Mattocks, pro se. 

The levy being legal in point of form', and the land not re- 
deemed and defendant in possession, the case presents two ques- 
tions. First, is the wife properly made defendant ? Second, is 
Stearns' life estate, under our statute, liable to be set off to pay 
his debts ? 

I. Both must be sued, when both are in possession, the hus- 
band claimiug in right ot his wife. Reeve's D. R. 135—6. 
Bro. 67. Roll. Abr. 660. 

Holding over, after the title becomes absolute in the levying 
creditor, is, by statute, trespass, for which ejectment lies. 

It is a general rule, that all persons in interest be made parties, 
and all, who participate in the tort, may or must bejnade defen- 
. dants. 1 Chitty, 2, 65. 

The wile, in this case, is interested, claiming that plaintiff 
takes nothing by the levy, and that she cannot be ousted. 

In torts, the wife, if participating, ma) be joined, if interested in 
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the trespass, unless under the actual or presumed coercion of the c }£^**' 
husband. Reeve's D. R. 72, 74, 136—6. 1 Cbitty, 65, 81. i837 -' 
1 Swift's Digest, 28, 29. 1 Selwyn's N. P. 220. 2 id. 702. MllWoflki 
1 Swift's System, 199, 200. s^- ^ 

Stearns was in Canada before and ever since the levy, which wift# 
does away all presumption of coercion. 2 Starkie's Ev. 704, 

Since the husband is tenant with the wife, in possession of 
her tenement, they will be jointly liable for the rent reserved, 
as they would be upon an estate granted to both during coverture. 
Hammond on parties, 206. So, for waste, or for not repairing 
division fence, id. 207. 

In sueing on liabilities by both, during coverture, she must 
be joined. Id. 214, 240. 

II. By marriage the husband acquires a freehold estate during 
their joint lives, in such freehold estate of inheritance, as the 
wife was seized of at that time, or may come to her during co- 
verture — And, if tenant by curtesy, during his life. 1 Roper, 
3, 5. Reeve's D. R., 28. 4 Kent's Com. 27, 28. 2 Black. 
Com. 128, 433. 1 Swift's D. 28. 1 Cruise's Dig. 107. 

He has her chattels real by survivorship. Reeve's D. R. 22, 
24. 2 Black. Com. 435. 

He may charge her estate with his debts, during their joint 
lives, and, if tenant by the curtesy, during Aw life. 1 Roper, 
136. 2 Kent's Com. 112, 113. Reeve's I>. R., 22, 26, 27. 

Her separate property is liable for his debts. 2 Roper, 138, 
9. 

He may sell her chattels real, or dispose of them by will. 2 
Black. Com. 434. 2 Kent's Com. 109, 111, 142. I Roper, 
166—7—8, 181. 1 Cruise's Dig. 178. 

He may assign a judgment or elegit, sued out by her before 
or after marriage. 1 Roper, 174 to 180. 

Husband surviving wife has her mortgage right. Reeve's 
D, R., 30. Roper, 5. 

In case of his bankruptcy, assignees may take the whole annual 
income of all her lands, making allowance to her. 1 Roper, 
276. 

In short, he has the entire control of her property. 1 Swift's 
Dig. 18,26. 

This very estate can be sold. 2 Kent's Com. HI. 1 Dane's 
Abr. 342. 

Thus it appears that the husband has a freehold estate, for 
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°Sr?r3k ,m ' l ^ e * r j°* nt l' ves > anc * *f ^nant by curtesy, (which Stearns is, in 
U37 ' this case,) in the wife's land, during his life, has the entire control 



luttoeki °f n > an( * ll f°H° ws J as a natural and legal consequence, in coun- 
ttMrnf M d tries where provision is made for creditors to take debtors' lands 
wI& * for debts, by sale or appraisal, that this kind of title may as well 
be taken, as title to land, owned in fee by debtors. 

With respect to the propriety of proving the contents oi the 
deed, from Wheaton to Mrs. Stearns, by parol, after notice to 
produce it, and no excuse for not producing it, it is too clear to 
admit of argument. 

It is settled law, that when a paper is in the hands of the defen- 
dant, after notice to produce it, the contents may be proved. 

The opinion of the court was delivered by 

Redheld, J. It is first to be inquired, whether the county 
court committed an error in admitting parol proof of the contents 
of the deed from Zalmon Wheaton to defendant, Lydia Steams. 
Whether the existence of the deed should have been first pro* 
ved, and then notice to produce the original shown, in order to 
lay the foundation for secondary evidence of the contents of the 
deed, is not now very material ; as it is a mere question as to the 
modus operandi. Most unquestionably, this would have been 
more in accordance with the received forms of proceeding, and 
such, no doubt, was the order of proceeding in fact, in the court 
below, but in stating the case, that order is reversed, and the no- 
tices to produce the deed are shown before the existence of the 
deed itself is proved. This course might sometimes happen 
from its being conceded on all hands, that some such instrument 
did once exist. But, in either case, as no question, as to the or- 
der of introducing the evidence in the court below, was made, 
and the existence, as well as the contents of the deed, was shown, 
it only remains to determine whether, from the whole case, such 
proof was properly admitted. 

The deed was executed to the wife. It is presumed to con- 
tinue in her possession, or that of her husband, unless the contra- 
ry be shown. As it is only optional with the party, whether he 
will record his deed, we cannot presume any deed to have been 
recorded. If not recorded, it could not be proved by an office 
copy from the town clerk, nor would it be in the plaintiff's 
power to produce any copy of the deed. He must, of course, 
resort to mere oral evidence of the contents, unless he could pro- 
cure the original deed. This he should do, if in bis power. 
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He must make all reasonable efforts to procure it. As he has < j££? i * v 

not the custody of the paper, nor power to compel the opposite l837 - 

party, in whose possession it is, to surrender it, he can only re- u ^ !k * 
quest theinso to do, and this he must do, and in reasonable time,^£™* tad 
to permit them to produce it, if they see fit. If they refuse to 
produce the original, he may then resort to the best evidence in 
his power, which, in this case, it has been seen, was produced, 
».c. oral evidence of the contents of the instrument. The only 
remaining doubt, then, rests upon the character of the request or 
notice to produce the deed. 

We think this was sufficient. The party, wishing to prove a 
paper in the possession of his antagonist, cannot be required to fol- 
low him to the world's end, to request the production of the orig- 
inal. All that is or can be required, is reasonable notice. This, 
we think, was given in the present case. If the party was 
not within the State, the notice to the attorney was all that could 
be required. 

The freehold title of the wife being made out, and the plain- 
tiff's levy being admitted to be formal, and it being also admit- 
ted, that the defendants had issue born alive, it only remains to 
inquire whether the defendant, John Stearns, had such an estate 
in the land, as was liable to be levied upon by his creditors. 

The statute provides that, " any estate, held by the debtor 
in his own right in fee, or for his own life, or the life of another, 
paying no rents therefor," shall be subject to be levied upon. 

We see no difficulty in considering this an estate, which the fi 
debtor held in his own right. The title was, indeed, derived * } 
through the right of his wife, but, by virtue of the marriage, he, - v 
as husband, acquires certain rights, among which, the use of the * / 
freehold estate of inheritance of the wife, during the coverture, L 
is one. After issue born alive, this estate is enlarged and ex- ? 
tends, not only during the coverture, but till the death of the bus- ' 
band, except in one event, which will be named hereafter. 
This, in England, after the death of the wife, was denominated 
an estate by the curtesy, but is strictly an estate, which the hus- 
band holds in his own right, whether before or after the death of 
the wife. He may bring trespass or ejectment in his own name, 
for any injury to the usufruct during the continuance of his es- 
tate. 

The next inquiry is, whether this is an estate for the life of 
tk* debtor. It is undoubtedly true, that this estate might be 



rife. 
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c ju*^2|*' determined by a divorce, a vinculo, before the death of either 
l837, husband or wife. But this is a contingency of so remote ex- 
Mattocki pectation, as not to enter into the ordinary calculations of the du- 
8to«*A and ration of the relation of married life. It is one of those ex- 
treme cases, which, like earthquakes and tempests in the natural 
world, or like public executions in the history o( individual ex- 
istence, do, indeed, sometimes occur, but which no one feels 
bound to expect or to provide against. 

This, then, is an estate for the life of the debtor, depending 
upon this remote contingency, which no honest or prudent man 
could anticipate in his own case, and which the law cannot re- 
gard until it occurs. And should the contingency happen, and 
thus the estate of the levying creditor be determined, it is no 
detriment to the debtor, nor has he any just cause of complaint. 
His debt is paid, and the loss and risk, if any, fall upon the 
creditor. 

But if this were a contingency still less remote, it would not 
change the character of the estate. 

An estate to a woman durante viduitate, or dum sola, or to a 
man, so long as he shall dwell in a particular house , are all es- 
tates for life, although each particular class of those estates, is 
liable to be determined any hour, and that during the life time 
of the person, by the term of whose existence the estate is 
otherwise to be measured. 1 Cruise's Digest, 77. 1 Institutes, 
42, a. 

This mode of levy upon the entire estate of the debtor, by 
appraisal to the extent of the metes and bounds, by which the 
levy is described, is the only mode ever practised in this State,' 
and the only one, we think, which is consistent with the statute. 
In some of the States, the creditors who levies upon tne hus- 
band's estate, in the lands of the wife, is put by the officer in 
the receipt of the yearly issues, until the debt shall be paid. 
Such has not been the construction given to our statute upon 
this subject. 

The cases, relied upon by the counsel for the defendant, do 
not seem to impugn the general doctrine here established. 

In the case of Barber v. Root, 10 Mass. Rep. 260, the levy 
upon the estate of the wife was, indeed, in the manner last 
named, but was a levy under a statute differently expressed from 
our statute upon the subject, and it was doubted whether the 
levy was good under the Massachusetts statute, and the case 
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was finally decided upon the point, that the divorce divested ^SJfiS* 9 
the estate of the husband in the lands of the wife. Upon this 1837, 
question there can be no doubt. auuock. 

The case of Robbfymfe v. Perley, 1 GreenleaPs Rep. 6. iSstetrM ud 
not in point, to show either the mode of the levy of the estate 
liable to be levied upon. The form of the levy was the same 
as in the present case, and the estate levied upon-, was the free- 
hold of the wife, in an uncultivated state. The court held the 
levying creditor liable for waste, on the ground that the estate of 
inheritance was in the wife, and for any injury to that, she, to- 
gether with her husband, might sustain an action ; and as the 
levy in that case, could at most, only extend to the usufruct, it 
could not protect defendant, as there could be- no use of wild 
lands, without first committing waste, which the creditor has no 
right to do. 

The result is, that the levy upon the entire estate, to the ex- 
tent of the metes and bounds, must be esteemed the only correct 
mode here. And we cannot doubt that the husband's interest 
in the wife's estate of inheritance,, after issue, is such, that his 
creditors may levy upon it. 

But upon the question of the joinder of the wife, we enter- 
tain no doubt. The wife could not be guilty of a disseizin for 
any act done in company with or by the presumed coercion or 
direction of the husband. The act would be that of the hus- 
band and not of the wife- 
Had this been a suit where the tide of the wife, and her rights 
were to be adjudicated, it might be very proper to join her in 
the suit. 

But plaintiffs levy could only reach the estate of the hus- 
band. The estate of the wife is not in controversy. There is 
no more reason why the wife should be joined in this suit, be- 
cause she remained on the premises after the expiration of the 
time given the debtor by law to redeem, than there would be in 
joining the children or servants of the husband. 

And as the plaintiff has alleged a disseizin by husband and 
wife jointly, there may be some propriety in rejecting proof of 
the disseizin by the husband alone. If a plaintiff allege a tres- 
pass committed by defendant's cattle, he cannot be permitted 1 to 
prove a trespass committed by the defendant in person. 

The declaration, in this case, of a disseizin committed by 

Vol. ix. 43 
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c ^ c n d r ™ ,a » husband and wife jointly, is, in the language of the law, decbr- 

1337. j n g U p 0n t h e act f tj, e w |f e- Yor if it be the act of the hus- 

Mettockt band alone, the wife could not be joined. But as this is merely 

ftcarmi and a question of variance, the plaintiff is permitted to amend by 

wi *- striking out the name of the wife, upon terms. 

It is now alleged in argument, by the defendant, that there 
has been no disseizin by the husband, but that by operation of 
law, after the expiration of the time given to redeem, the seizin 
being cast upon the creditor, the mere fact of the debtorcontinu- 
ing in possession does not amount to a disseisin, but is a hold- 
ing by legal permission of, or in subordination to the tide of the 
plaintiff. It is true, the debtor is made liable for rents during 
the term given him for redemption, but if he continues to hold 
and occupy the premises after the term has expired, he is a 
wrong doer, and liable in ejectment. 

The judgment of the County Court is affirmed. 



1837. 



OF THE STATE OF VERMONT. 339 

George W. Scott & Co. 0. Samuel fa George W. Samp- ^£jf» 
son. 

In an action of book account, where the " debit side of the plaintiffs 
book'* is made to exceed one hundred dollars/ by the entry of items, which 
the party had no right to charge on book, and which he did not insist 
upon as a ground of recovery, the jurisdiction of the court is not affect 
ted by such entry. 

This was an action of book account, sued before a justice of 
the peace, and brought into the county court by appeal, where 
judgment to account was rendered by consent of parties, and 
the case was referred to an auditor, who reported a balance due 
the plaintiff, and also stated certain facts, as the foundation of the 
report, upon which the defendants moved to dismiss the action, 
for want of original jurisdiction in the court where the suit was 
brought. That motion was overruled by the court below and 
judgment rendered on the report, to which decision the defend* 
ants excepted, and exceptions being allowed, the case comes here 
for revision of that decision. 

The facts, necessary to the understanding of «th» motion to 
dismiss, are as follows : — 

At the time of auditing the account, the plaintifls presented a 
transcript from their hger, which showed on the debit side a sum 
total of $123, 79, and, to reduce that sum below one hundred 
dollars, the plaintiff proved that an item in the account, describ- 
ed as " brought from minute book" and under the head of arti- 
cles " delivered to Samuel Sampson," being $27,98, was de- 
livered to said Samuel Sampson on his sole credit, and had been 
transferred to the joint account, on the naked verbal promise of 
the other defendant, made long subsequent to the delivery of 
the articles, and without consideration. 

The plaintiff formally withdrew the claim and did not in any 
way insist upon it, as part of the account, at the time of the au- 
dit. 

C. Davis, for defendants. 

In determining the question of jurisdiction, the court will not 
first try the whole merits of the case, ascertain for what por- 
tion of the Plaintiff's account he is entitled to recover, and what 
not, and then let the question of jurisdiction abide this result. 

II this doctrine were to obtain, it would be premature to en- 
tertain questions of jurisdiction until after the coming in of the 
auditors report. 
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^^jf' The only proper inquiry is, was this charge deliberately made, 
1837. by the plantiffs themselves, without mistake — if so, it is bona 



Scott fcCo.J^*> as against themselves, a part of their account. 

The case of Stone v. Winston, 7 Vt. Rep. 338, is a strong 
case in point. The court there say emphatically — that the ques- 
tion of jurisdiction is to be determined from inspection of 
the plaintiffs books, and not from an investigation of the 
merits. 

H. P. Smith, for plaintiffs. 

The item of #27,98, is no part of the plaintiffs' account 
against the defendants. And there is no rule of law, which 
will admit of this item being audited, adjusted or recovered in 
this action. It now stands as originally charged., on a separate 
book, against Samuel Sampson, and he is alone liable to pay it, 
and it can only be recovered by an action against him alone. 
The item being transferred to the joint account of the defend- 
ants, does not change the nature and original character of the 
account or the liability of the defendants, as joint debtors to the 
plaintiffs. 

The promise to pay the subsisting debt of Samuel Sampson 
is void under the statute, and was not a subject of book charge. 

The opinion of the court was delivered by 

Redfield, J. — The question of jurisdiction, submitted to the 
court for determination, is made by statute to depend wholly 
upon the amount of the " debit side of the plaintiffs' book.*" 
How far the court might feel themselves justified in adopting a 
literal construction of this statute, if the matter were res Integra, 
is not now to be inquired. It has been adjudged that the court, 
belore whom the suit is brought, may so far look into the char- 
acter of the charges, constituting the plaintiff's account, as to 
permit him to withdraw mere erroneous entries, which were not 
intended to form part of the account. Caihn v.. Aiken, 5 Vt. 
Rep. 177. This is the case, were the party never intended the 
charge should have been entered in the account. It requires no 
argument to show the absurdity of the contrary doctrine. For 
although it may be true, that no man ought to be permitted to 
allege against his own act, it can hardly be contended that the 
error of any one shall deprive him of an opportunity for re- 
pentance and restitution. In the case of Stone v. Winslow, 
7 Vt. Rep. 338, it was held that a mere right to claim interest 
on an account, which the party did not insist upon, could not be 
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set up by the opposite party to oust the court of jurisdiction of ^JSl** 
the case It was decided in the case of Brush v. Hurlhurt, 3 la37> 
Vt. Rep. 46, that a mere fictitious offset could not affect the Soott t ^ 
right of appeal. In a case decided upon the present circuit, a 
similar point to the one here discussed, was submitted to the con- 
sideration of the court. (Phelps fy Bell v. Wood, Addison 
county. ) The court had no difficulty there. We all felt very 
well satisfied with sustaining the jurisdiction of the justice 
of the peace. It is true, there may be a plausible ground 
of argument, that, as the legislature have seen fit to fix the crite- 
rion of jurisdiction, in actions oi this character, in the plaintiff's 
book, it should be determined by that, and that only, and upon 
inspection of the book simply. But it is to be borne in mind, 
that the book is no part of the record, even after oyer and a for- 
mal profert. For the party may make profert of a mere trans- 
cript, and is, in no sense, bound by the account exhibited on oyer, 
so that the whole proceeding is, so to speak, " a mere child's 
play." The court must, then, look out of the record to find the 
book, and must make some inquiry, so as to determine whether 
it be the plaintiff's book. And we find no difficulty in saying 
the court, before whom the suit is pending, may go farther, and 
ascertain whether the plaintiff's charges were understanding^ 
made, and whether they were of a character, which he had a 
right to charge on book. 

For if the charges were entered by mere mistake, (Cailin v. 
Aiken,) or if they were of a character, not the subject 
of book charge, t. e. damages for tort or breach of contract, 
the price of real estate sold, money paid to be applied, but not 
applied, upon an outstanding contract, they do not become a part 
of the account by being entered there. It may be treated as 
a memorandum of a transaction, but can never be considered a 
charge in account. The " debit side of the plaintiff's book," 
would be neither more nor less, on account of such entries. 
They should be treated, as in fact they are, to all intents, in re- 
lation to an account between party and party, as a mere nullity. 
This principle will apply with full force to the question under 
consideration. For the facts disclosed not only show that the 
plaintiffs had no good ground to charge the " item brought from 
minute book," to the joint account, but they had no possible 
ground of recovery, in any form of action, against the defend- 
ants jointly. The case is not different in principle, from what it 
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C m!3!?' wou ld haye been, if the plaintiffs had carried all their account 
16 7 ' against the defendants, separately, to the joint account, without 
Beott * Co. consulting either of the defendants, or they had done the same 
sunpMM. by mere mistake, or to save time or space in posting. In neither 
of which cases, could it be contended, with much plausibility, that 
it formed a part of the joint account, so as to affect the jurisdic- 
tion of the courts. . 

And in this case, the books, taken together, do not, in fact, 
show more than one hundred dollars originally charged to the 
defendants jointly, but simply a combining of the accounts in 
posting , without authority. 

But even when it is conceded that the party makes the en- 
tries in good faith, and understanding^, expecting to recover the 
amount in the name of account, but is mistaken in his right, such 
mis-entry may always be corrected, either by erasure or credit, 
or in any other mode, ( and the more obvious the original entry, 
the better for the credit of the book,) and the account is the 
same, as if such entries had never been made. 

The judgment of the county court is, therefore, affirmed. 
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William Mattocks v. Simon Judson. C jKSL i , a * 



J 637. 



If an execution issue irregularly, it may, oo motion, be set aside. If is- 
sued prematurely, and the bail are injured, the bail, in a scire facias 
against them, may shew that fact by plea. 

On demurrer to a writ of scire facias, the court cannot notice, either that 
the execution issued within twenty-four hours, or that it was not issued 
by permission of the judges. 

This was a scire facias against defendant, as bail, on mesne 
process, of Aaron Bellamy. The defendant, after oyer of the 
original execution against Bellamy, demurred to plaintiff's dec- 
laration. Joinder in demurrer. The execution and previous pro- 
ceedings in the original suit were regular on the face of them. 
But defendant insisted that, in point of fact, the execution was 
issued within twenty-four hours after the rendition of the judg- 
ment, upon which it was founded, and sought to avail himself, 
under tLe demurrer, of such alleged irregularity. 

The case was argued by 

G Davis, for the defendant, and 

TV. Mattocks, pro se. 

The opinion of the court was delivered by 

Williams, Ch. J. — The defendant contends, that the exe- 
cution against Bellamy issued prematurely, that is, within twenty ~ 
four hours from the rising of the court. The statute, 95th 
Sec. of the Judiciary act, proviso, is, " that no execution shall is* 
" sue on any judgment rendered by either the supreme or coun- 
" ty court, until twenty-four hours after the rising of such court, 
" unless by the special permission of the judges of said court/' 
Whether the bail can avail themselves of such an irregularity in 
% the issuing the execution, is somewhat questionable ; but if they 
£ ^an avail themselves of it as a defence to the scire facias, it 
tpust be shewn to the court by plea. The writ, in the case 
before us, to which there is a general demurrer, is apparently 
I good. On examining the record, the judgment against Bellamy 

is regular. If the execution issued irregularly, it might, on 
motion, be set aside ; or if it issued prematurely, and the bail 
was injured, the defendant in this scire facias might have shewn 
it by plea. But on this demurrer, the court cannot discover, 
I either that the execution issued within twenty-four hours from 
the rising of the court, or, if it did, that it was not issued by the 
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c *Ma??h*' special permission of the judges of the court. The minutes, 
lg37, made by the clerk, of the time of the rising of the court, and of 

Mattocka t jj e j^ing f the execution either with or without such permission, 
are no part of the reeord of the judgment. The writ of scire fa- 
cias, in this case, for any thing which appears, is sufficient, and 
judgment must accordingly be entered for the plaintiff. 



#*. 
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William S. Flikt t>. Ira Day. o»w«.i«, 

JUarckf 

Where a person, not a party to a note, signs his name on the beck, without 1837# 
any words to express the nature of his undertaking, be is considered as a "~ -"—— 
joint promisor with the other signers, and if any of the other signers are 
merely sureties, he is considered as a co-surety with them. 

This was an action of assumpsit for money paid, laid out and 
expended. Plea, the general issue. The plaintiff proved that 
he, together with one other, signed a promissory note for $200, 
payable to the Bank of Montpelier, as sureties for George W. 
Paige, who also signed the note. Paige gave the note to defen- 
dant, he being one of the directors of the Bank, with a request 
to him to get it discounted at the Bank, but with no request to 
sign it, as surety. 

The Bank declined discounting it, without some further assu- 
rance that the note was good. The defendant, to induce the 
Bank to discount the note, wrote his name upon the back of the 
note, saying, at the same time, he knew Flint to be good, and 
was not afraid to " back" the note. The note was thereupon 
discounted, it being dated some days previously. The money 
was paid to defendant, and by him paid to Paige, the principal 
in the note. It was also proved that plaintiff had been compell- 
ed to pay the whole amount of the note, and costs of suit. The 
county court directed a verdict for plaintiff for one third the 
amount of debt and costs, which be had been compelled to pay, 
subject. to the opinion of the Supreme court upon the foregoing 
case* such judgment to be here entered, as the county court 
should have rendered. 

Z#. B. Peck, for defendant. 

I. The defendant's liability is that of a guarantor. He could ^ 
not, as between himself and the Bank, be considered as a joint 
promisor. The character of the undertaking depends entirely 
upon the intention and understanding of the parties at the time. 
Here, the language used by the defendant, at the time he indorse 
ed the note, that " he knew the plaintiff to be good, and was 
not afraid to back it/' plainly shows that he only intended to 
make himself liable in case the maker made default. The un- 
dertaking of the defendant, probably, amounted to an absolute 
guaranty, falling within the principle of the decisions in New 
York. The doctrine of the Massachusetts cases has not been 
recognised here. Should this court be inclined to follow the de- 
cisions in the latter State, the present case may be clearly distin- 

Vol. ix. 44 
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C jfo-dL a> g ul: *hed from them, for here it is apparent, that the defendant 
1837. did no t mean to bind himself as an original promisor, while, in 
" the former cases, there- was nothing to limit or qualify the in- 
dorsement 

IT. It is not material to the defence, whether the court adopt 
the New York or Massachusetts rule. In every instance, in the 
latter Slate, where the indorser has been held as maker, the 
question arose in a soil between him and the payee ; here it ari- 
ses between the maker and indorser, which presents a different 
inquiry, that is not at all affected by those decisions. The rela- 
tion of the plaintiff and defendant to the Bank may have been 
that of joint promisors, while, between themselves, the defend- 
ant may have been a mere surety for the plaintiff; and such is 
the true situation of these parties. The defendant's name was 
put upon the note without the request or knowledge of either of 
the signers, and for the purpose of inducing the Bank to discount 
it for their benefit ; and it does not even appear that he knew 
whether the plaintiff was principal or surety. There can be no 
doubt, however, from what took place when the note was dis- 
counted, that the defendant indorsed it on the responsibility of 
the plaintiff, and with the belief that he was able to, and would 
pay it. The result is, then, that the defendant was surety for 
the plaintiff, and that the latter cannot call on the former for 
contribution. This view of the case is folly supported by the 
opinion of Lord Eldon, in Craythorne v. Swinburne, 14 Ves. 
159, and by M Donald v. Mag ruder, 3 Peters' Rep. 470. 

B. N. Davis, Jor plaintiff. 

1 . It is well settled, in this State, that the defendant, by his 
indorsement of the note, made himself a joint promisor. Knapp 
v. Parker, 6 Vt. Rep. 642. And in Massachusetts- Hunt v. 
Adam, 5 Mass. Rep. 358, White v. Howland, 9 do. 314. 
Moies v. Bird, 11 id. 436. And in New York. 13 Johns. 
Rep. 175. 14 do. 349. 

2. If defendant is holden to be an original promisor, it follows 
vthat he is to be treated as a co-surety Jwitfi the plaintiff and the 
mother signer, tor Paige ; for plaintiff did not request him to in- 
dorse the note, — and although there is no evidence that Paige 
requested him to sign, yet he made defendant his agent to get the 
note discounted, and it is to be presumed that defendant's doings 
were in pursuance of the agency, and by receiving the money 
after defendant's indorsement and the discounting of the note, 
Paige adopted the acts of his agent. 
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Defendant's saying he knew Flint to be good cannot alter the ^jjjjjjl** 
nature of the contract between Imaseif and Paige, as defendant ld37 * 
might be willing to incur the risk of becoming responsible for ^ 
Paige, if he knew his co-sureties were good. J^. 

3. Defendant is liable to the contribution assessed by the jury 
under the direction of the court. 2 Starkie's Ev. 105. 1 1 Mass. 
Rep. 369. 17 id. 464. Lapham v. Bams, el at 2 Vt. Rep. 

213 it 

The opinion of the court was delivered by ' sft 
Williams, Ch. J. — If Day, the defendant, is to be considered 
as a co-surety with the plaintiff for Paige, then the judgment of 
the court below is to be affirmed. On the contrary, if he is to 
be considered as only guarantying to (he bank the note signed 
by Paige, Flint and another, there is no foundation for this ac- 
tion. By the decisions of thisStnte, it has been considered, that 
if a person, not a party to a note, signs his name on the back, 
he is treated, prima facie, as a joiDt promisor, unless there is evi- 
dence to control this prima facie inference. In the case of 
Barrows v. Lane fy Bcnham, 5 Vt. Rep. 161, the court inti- 
mated that this was probably the better doctrine. In the case 
of Knajrp v. Parker, 6 Vt. 642, the declaration was on a note, 
signed by the defendant on the back, and after it became due. 
The decision of that case governs the question now before us, 
and must be considered as a decision adopting the doctrine upon 
the subject, which has been adopted in the State of Massachu- 
setts, rather than the one which prevails in New York. In this 
view, the case presented is the common one, of a person exe- 
cuting a note for the parpose of obtaining a discount at a bank, 
and obtaining signatures from time to time. In such a case, each 
subsequent signer may have had regard to the previous signa- 
tures, but all the signers are Co be treated as sureties between 
themselves. From the case itself, it is sufficiently apparent that « 

Paige was the principal, and that he was so known and recog- 
nized by the defendant. It is, however, not very material 
whether he so considered it or not. From the manner in which 
he signed the note, he became a joint pftncipal to the bank, and 
must stand in the relation of a co-surety with the plaintiff, who 
did not request him either to be a guarantor or co-surety. 

Having this view of the nature of the undertaking of the de- 
fendant, the case comes within the princijrie decided in the case 
of Lapham v. Barns fy Hitt, 2 Vt. Rep. 243, which was 
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C iu%k^ t muc h examined and considered by the court. Indeed, this case 
1837 • _ cannot be distinguished from that, except from the declaration 



™^ made by the defendant, at the time the note was discounted, and 
Day - this cannot vary it, as it was not a declaration made either to 
Paige or to the present plaintiff, and cannot control the obliga- 
tion which he assumed. 

If the defendant had executed a collateral guaranty to the 
bank, instead of obligating himself in the manner he did, he case 
would have come within the principle decided in Craythorne v. 
Swinburne, 14 Vesey, 159. Such, hewever, was not his under- 
taking. The case of AV Donald v. Magruder, 3 Peters, 470, is 
not similar to the present. Indorsers are not co-sureties, but their 
undertaking is separate and successive. The result is that the 
judgment oi the county court be affirmed. 
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1837. 



No intendment will be made in favor of a plea in abatement. In such plea " 
an argumentative allegation is bad on demurrer. A plea in abatement, 
for defective service, must show that the service attempted was defective, 
and that the writ was not served in any other way. 

If an attachment of personal property be begun on Saturday night, be- 
fore the going down of the sun, it may be completed at the fiigt conve- 
nient time after. I 

In decidiog the sufficiency of a plea in abatement, the court wnnot look 
into the writ and officer's return, unless they are referred to iShe plea. 

Tbis was a ^uit brought before a justice of the pefce, and 
came into this court by appeal. The defendant pleaded the fol- 
lowing plea in abatement at the May Term of the county court, 
1835, which was entitled June Term,, 1835. 

" And now the said defendant comes here into court, and prays 
judgment that said suit abate, and the plaintiff prosecute the 
same no farther, because he says that, although the plaintiffs 
writ was served by copy, as is named in the return on said writ, 
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March, 
1*37. 



yet said copy was left with the defendant, and served on him 
after sun-down, on Saturday night, on the 13th day of Dec., A. 
Ptanon D* 1834, by the officer authorised to serve the same, and at no 
Freii«fa. other time, which is contrary to the statute, in such case made 
and provided,. and this the defendant is ready to verify; where- 
fore the defendant prays judgment of said writ, that the same 
writ abate, and for his costs." 

To this plea there was a special demurrer and joinder. 

Young fy Wells, for plaintiff . 

Steele fy Weed, for defendant* 

The opinion of the court was delivered by 

Redfield, J. No intendment is to be made in favor of a 
plea in abatement, but every reasonable intendment should be 
made in favor of the regularity and sufficiency of the proceed- 
ings. And here, as the defendant has not made the writ and 
officer's return a part of his plea, by craving oyer, and setting 
them forth, or indeed, by referring to them, we cannot look be- 
yond the plea to cure any o( its defects. The plea is demurred 
to, and we must decide its sufficiency. And we think it defec- 
tive in many points, of no great importance practically, but tech- 
nically fatal to the plea. SkafUm v. Chester^ 4 Mass. Rep. 
478. 

I. The plea is intitled of an impossible term of the court, and 
would thus seem to have been pleaded in vacation, after the first 
continuance, and on that account, not in time. But if this is 
cured by reference to the filing, 

II. There is no direct allegation that the service was made by 
copy, but the allegation is argumentative, i. e. " although said 
writ was served by copy," fee, which was bad. 

III. It is not alleged that the writ was not served in some 
other mode. And the couit will not intend that the writ was 
not served by reading, as it might be, after this service was found 
defective. And it is not alleged that some other copy was not 
left, but only that this copy was not left at any other time ; and 
some other copy might have beea left previously, and still the 
plea have been true. 

IV. The plea does not allege that (he day, on which this copy 
was left, was the last day, on which, by law, tbe service could 
be made. If the service might have been made on the Mooday 
following, and the sun was so nearly down on Saturday, chat the 
attachment could not be completed until after suo-dowo, the 
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property might be taken by the officer, and a copy left on Mon- %£?{ t 
day, and if six days intervened before the return day of the J837, 
writ, it would be in time. That might have been done in the person 
present case, and still the plea be true. Or if the copy* left on Fi*twii. 
Saturday night, had remained till Monday, it would hardly be 
necessary for the officer to take the copy and redeliver it, or to 
deliver another copy. And it is at least questionable, Whether, 
if the attachment was begun in time, it might not legally be 
completed afterwards ; but this is not considered or decided. 
The plea being manifestly defective in other particulars, the 
Judgment of the county court is affirmed. 
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ifa"* Nathan Beecher v. Josiah Parmble and two others. 



1837. 



- If two persons own equal parts of a lot of land in severalty, but not divided 
by any visible monuments, if both are in possession of their respective 
parts for fifteen years, acquiescing in an imaginary line of division during 
that time, that line is thereby established as the divisional line. 
That line, in such case, will be considered as drawn through the centre, io 
such manner as to leave the parts equal and as nearly similar as possible, 
unless the parties have evinced a consent that it shall be otherwise 
drawn, in which case their consent or acquiescence will govern. 

The proprietor of land, having right to immediate possession, may expel a 
mere intruder upon the same, by such force as may be necessary, and he 
will, in any event, acquire a rightful possession of the land, and if he be 
guilty of a breach of the peace or a trespass upon the person of the intra, 
der. he must answer for that. 

The declarations of one in possession of land, whether as tenant or proprie- 
tor, are evidence (as against those, who derive their possession through 
him,) of the manner in which the land has been occupied. 

The party is not obliged to show such declarations by the person making 
them, although he be living and a competent witness. 

This was an action of trespass on the freehold. Plea, the 
general issue and trial by jury. The principal question was one 
of boundary. The lot of land in controversy was called lot No. 
four, in the second division of lots in Canaan, in said county. It 
was admitted that plaintiff had title to the southerly half of said lot, 
and those, under whom defendants claimed, had title to the nor- 
therly half. The whole lot was in a triangular form, nearly 
equilateral. The parcel of land in immediate controversy, was 
called by way of distinction, the " barley piece" and had been 
first partly cleared by defendants, claiming to hold it as tenants 
to one Buckminster, he having a deed of the northerly half of 
said lot. The testimony tended to show, first, that said lot had 
never been divided but that plaintiff and defendants, and those 
under whom they claimed, bad occupied the land in severalty, 
for more than twenty years, one claiming the south and the other 
the north part of the lot, by the description of the " south half," 
and the " north half," each having made improvements, near the 
point of a line from one apex of the triangle to the centre of the 
opposite side, thus evincing an expectation that the lot should be 
divided at or near that point. Upon this part of the testimony, 
the court instructed the jury, that if, for more than fifteen years, 
the parties, and those occupying the different parts of the lot, had 
acquiesced in an equal division of the land, by a line passing in 



and Utheri. 
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that direction, the jury would consider the line of division drawn J™*' 
from the apex of the triangle to such a point in the opposite 1837 * 
side, as would leave the quantity of land equal on both sides of 3^,^ 
the line. The testimony also tended to shew that, more than p^i* 
thirty years ago, the land had been divided by actual survey, ' 
and a line spotted, which had, ever since, been acquiesced in by the 
occupiers of the two halves of the lot. The jury was instructed 
that, if this was the fact, the line would govern as to the division 
of the lot, notwithstanding there was more land upon one side of 
the line than the other. There was testimony tending to shew 
that the defendants had, thereafter, partly cleared the " barley 
piece." The plaintiff forcibly, but not by breach of the public 
peace, took possession of the same, and continued to occupy till 
the defendants entered and took away the barley, as set forth in 
plaintiff's declaration. The defendants contended that, having 
once taken possession of the land under claim of title by deed, they 
were not liable to be sued as trespassers by the owner of the land 
even, who had entered upon their possession, and was in quiet 
possession at the time of the defendants' entering and carrying 
away crops raised by plaintiff, and requested the court so to 
charge, but the court refused so to charge, but did charge upon 
this point, that if the land was the plaintiff's, and he in quiet 
possession, and defendants entered forcibly upon him, as above 
stated, he should recover. There was testimony tending to 
shew that one Boothe had been in possession of that half of 
the lot, occupied by defendants, some thirty years ago, and 
that he had, while in possession, admitted the existence 
of a line of division, which would not include the " bar- 
ley piece," on his half* The court instructed the jury, that this 
testimony was to be weighed for the purpose of determining 
what line of division* if any, had been acquiesced in by the occu- 
pants of the two parts of the lot. To all which instruction the 
defendants excepted. 

T. Eartlett, for defendants. 

I. The defendants were in possession, claiming to hold the 
land by deed, at the time of the plaintiffs' entry upon their pos- 
session. 

II. The defendants had made improvements thereon. 
HI. Ejectment, and not trespass, is the proper form of action 

to try the title to the land in dispute. The defendants entered 
and made improvements, as tenants to Buckmtnster, supposing 
Vol. ix. 45 
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jgj^J- that they had a good title and right of possession, and they 
J637 ' are entitled to their ** betterments 7 ' in pursuance of the stat- 
Baaehe* ute « And the entry of the plaintiff upon the defendants' 
tomtit etai. possession cannot be justified or supported by any decision upon 
this subject. If the plaintiff could thus enter and usurp posses- 
sion by force and keep out the defendants, even supposing the 
title of the locus in quo to be in the plaintiff, he thereby deprives 
the defendants of the benefit of a remedial statute of this State, 
known as the act in relation to betterments. It is believed that 
no reported case can be (bund, where it has been decided, that 
the owner of land may enter and dispossess the occupant, who 
claims to hold the land by deed, having entered under color of 
title, and made improvements. The full extent of the authori- 
ties upon this subject is, that the owner of land may enter upon 
any one he may find in possession, who has nothing but a bare 
naked possession, witnoat color of right or title, and dispossess 
him. Hyat v. Wood, 4 Johnson's Rep. 150. 

IV. The defendants contend, that the county court erred in 
not rejecting the evidence of Boothe's admissions, and in the 
instructions given to the jury in relation to the said evidence. 
Because,— 

1 • That evidence was liable to all the objections, which ap- 
pertain to hearsay testimony, and for aught that appears, Boothe 
is now living and within reach of the process of this court. 

2. It does not appear that Boothe ever had any interest in any 
part of said lot, and, for aught that appears, was a naked [tres- 
passer, and wrong-doer, while in possession of that part of the 
lot now claimed by the defendants. 

3. The court should have instructed the jury, that said testi- 
mony ought not to be weighed by them, not having any tendency 
to prove or disprove the issue— for a freehold cannot pass by 
parol. 

W. Reywood, for plaintiff \ 

I. The first point in the charge of the court was right. A di- 
vision of the tot, in the manner specified, would give the plaintiff 
the southerly half, and the defendants the northerly half of the 
lot, according to their respective interest in it. 

The occupation of the land in this manner, (or fifteen years, 
affords presumptive evidence of a division agreeably to the man- 
ner in which it was occupied. Mitchell*. Walker, 2 Aikens' 
Rep. £66. Shumway v. Simons, I Vt. Rep. 53. Hazard v. 



OF THE STATE OF VERMONT. 335 



Martin, 2 id. 77. Slate v. Wilkinson, 2 id. 480. University Mttrc ^ 
v. Reynolds. 3 id. 542. Stevens, Administrator, v. Griffith et ia3y - 



al. 3 id. 448. BMcbor 

II. In analogy to our statute of limitations, fifteen years pos-p^,^^^ 
session affords presumption of a right. Under the English stat- 
ute, twenty years uninterrupted enjoyment is a bar to an action 
of ejectment, and in analogy to this statute, after twenty 
years uninterrupted enjoyment, the courts of England have di- 
rected the jury to presume a deed, a record, and even impossi- 
bilities, in order to quiet the possession. 3 Stark. Ev. 1214 ti 
Seq. 

The courts in Vermont, in the cases above cited, have fol- 
lowed the English cases, in the doctrine of presumptions* 

HI. Under the charge of the court, the jury must have found 
that the title to the '< Barley piece" was in the plaintiff. The * 
defendants, as trespassers, went on to it and partly cleared it, 
when the plaintiff entered and took possession of it, as he had a 
perfect right to do, provided he could do it without a breach of 
the public pence. The plaintiff finished clearing it, and sowed 
it to barley, and it remained quietly in his possession till the bar- 
ley bad ripened, when the defendants forcibly entered and took 
the barley. Possession is necessary to maintain trespass. In 
this case, the plaintiff had the possession and the title. What 
bearing then, has the fact, that, some months previous to the tres- 
pass sued for, the defendants had illegally the possession of the 
premises ? 

IV. The sayings of Boothe were admissible, upon the ground 
that tbey were against bis interest. It is a general rule that 
hearsay evidence, in questions of boundary, are admissible. 1 
Stark. Ev. 65. 3 id. 1207. 

The opinion of the court was delivered by 

RsDriELD, J. — If an entire lot be owned by different proprie- 
tors, who are in possession of separate parcels of the lot, and a 
divisional line is acquiesced in for fifteen years, it is thereby es- , 
tablished. If no line of division be in fact drawn, but the par- 
ties acquiese in an imaginary line of division, this is the same as 
if the line had been marked by visible monuments. If a per- 
son own the whole of a lot, and convey a given number of acres 
oft one end, or one side, this is to be understood by a line par- 
allel to the lot line. If two own a lot in equal portions, in sev- 
eralty, but in feet not divided, and enter on extreme parts of 
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*™» the lot, each upon his own portion, it will be considered, that 
1837. t | ie y jmend a division by a line drawn through the centre, leav- 



B*>cb«r m & lne two P arts as nearly similar, as they can be and be equal. 
Parm»Jiot»i. These propositions in relation to conveyances have been consid- 
ered, as settled, for many years. In Orleans county, on the last 
circuit, it was decided, that the levy of an execution upon a 
specified number of acres, " oft cf the east end" of a lot, the lot 
being in a rectangular form, was a sufficient description by metes 
and bounds. And in the present case, the parties owning equal 
parts of the lot, and having evinced an acquiescence in a similar 
divisional line, drawn from one apex of the triangle, it must of 
course be drawn to such point in the opposite side, as will divide 
the land equally. 

J The question whether the defendants had such a previous 

* possession of the land in dispute, as will prevent their being sued 
as trespassers, does not seem very different from the main ques- 
tion in the case. If the defendants had possession of the land 
6rst, and had equal right to the land, they should, and under the 
charge of the court, would have recovered. If they went into 
possession without right, and as mere trespassers upon the plain- 
tiff's rights, he having a superior right to the land, he might 
well put the defendants out of such wrongful possession, and if 
he did it by force even, he would acquire a rightful possession, 
and would, at most, only be liable for a breach of the peace, or 
a trespass upon the person of defendants. It was formerly con- 
sidered that the proprietor of land, who found an intruder in 
quiet possession of the same, must resort to his legal remedy, 
and could not forcibly expel such wrong doer. But it is now 
well settled, that such intruder may be forcibly expelled, so (ar 
as the land is concerned. If the owner of the land is guilty of 
a breach of the peace, and trespass upon the person of the in- 
v. truder, in so doing, he is liable for that, but his possession of the 

I land is lawful, and he may maintain it, or sustain any proper ac- 

|tion for an infringement of it. 

The declarations of Boolhe, while in possession of the land, 
whether as tenant or proprietor, were correctly admitted. It 
was material for the jury to determine whether any divisional 
line had been acquiesced in. Boothe had been in possession of 
the portion claimed by Buckminster, and in the chain of occu- 
pants, under whom Buckminster claimed, and, while so in posses- 
sion, had disclaimed all pretension to hold or occupy the land in 



OF THE STATE OF VERMONT. 357 



Etaex, 

March. 



dispute, by pointing out a different line. It does not appear that he 
had been in possession for fifteen years, but be and others had been im * 
in continued possession of the portion of the lot, claimed by Btiechet 
Buckminster, for more than fifteen years, and the line claimed PwmJleeto)- 
by them was important to be ascertained. This could only be 
done by knowing what claims or declarations, in regard to the 
line, they had made while in possession. These claims or dec- 
larations were the facts for the jury to find. Their force did 
not depend upon the veracity of the person, who made them ; 
for whether Boothe had been false or fair spoken, was all the 
same. The question was, did he make the declarations, or, in 
other words, was a line acquiesced in by both the claimants, giv- 
ing the land in dispute, to plaintiS — and this for more than fif- 
teen years ? If so, that line became conclusively established. 
That can only be determined by knowing what claims the sev- 
eral occupants made, while in possession of the land. This is 
much like the case of an agent, who goes to another for the 
purpose of making a demand or giving notice. The declara- 
tions of the agent, at the time and place, and to the opposite 
party, are the facts to be found. The agent may be called or 
not, at the option of the party. If called, the party is not bound 
by his testimony. If lie denies making the demand or giving 
the notice, other witnesses may be called, or they may be called 
in the first instance. So, had Boothe been called, and denied 
making these declarations, the plaintiff might still have shown by 
other witnesses, that he did, in fact, make them. 

Judgment affirmed. 
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jgjJ3^ Erastus Woodward v. Gates ii Cheney. 



1637. 



— Where W. sold personal property to J t and took notes, and a mortgage, Ic 
secure the payment of the sums, but the property was immediately put 
into the possession of J. 9 who continued in the use and possession there- 
of: Held, that the mortgage was void as against the creditors of J. ' 
Where such mortgage was executed in New Hampshire, the mongago. 
residing in this State : Held, that the law of New Hampshire did nc 
make valid auch mortgage in this State; as the mortgage was not, an 
could not be recorded in this State, in pursuance of the laws of Nev 
Hampshire. 

This was an action of trover for a horse. Plea not guilty. 
On the trial of said issue by the jury, it was conceded that, on 
the 24th day of March, 1835, the plaintiff owned said horse. 
The plaintiff then offered to give evidence, tending to prove 
that he resided at Jefferson, in the State of New Hampshire 
that John Jewell of Lunenburgh, in said county of Essex, callet 
on the plaintiff, at Whitefield, in New Hampshire, and contract- 
ed with him for said horse, together with three others, and some 
other personal property, consisting of a wagon, sled, and four 
harnesses, and executed therefor his note to the plaintiff, and a 
mortgage of the same property, conditioned to be . void on the 
payment of the purchase money. To the admission of said 
mortgage the defendants objected, but the same was admitted 
by the court. At the execution and delivery of said note and 
mortgage, the said horses and other property were. delivered to 
Jewell, who took the same to Lunenburgh, where he resided 
until the same were attached, as herein after stated. Plaintifl 
procured said mortgage to be recorded, on the • 6th day ol 
April, 1835, under a law of New Hampshire, which provides 
" that no mortgage of personal property shall be valid, against 
any other person than the parties thereto, unless possession of 
the mortgaged property be delivered to, and retained by the 
mortgagee, or unless the said mortgage be recorded in the office 
of the clerk of the town, where the mortgagor shall reside, at 
the time of making the same." 

The defendants gave evidence, tending to shew that, on the 
8th day of April, 1835, said horses, being in tHe possession of 
said Jewell, and at said Lunenburgh, were attached by said Gates, 
on a writ in favor of said Cheney, against said Jewell, said Gates 
being constable of Lunenburgh, who delivered said horses to 
said Cheney, for safe keeping. Said writ of attachment was 
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duly returned to the justice of the peace to whom it was return- J««, 
able, and afterwards prosecuted to judgment against said Jewell. I837 - 
The plaintiff produced testimony to shew that, after said attach- Woodward 
ment, and before said judgment, and before the service of the c ^ nod 
plaintiff's writ in this suit, and while the horse was in the pos- i'*"** 
session of Cheney, the plaintiff demanded the horse of Cheney, 
who refused to deliver him* 

The court instructed the jury, that, if the testimony on the 
part of the plaintiff was by them believed f the plaintiff was en- 
titled to recover. To all which the defendarts excepted, and 
the case passed to this court for revision. 

E. Paddock, and Heywood s for dej end ants* 

In giving effect to contracts, it is important to look to the in- 
tention of the parties. In the sale of the property from Wood- 
ward to Jewell, it is evident that it was the intention of the par- 
ties to make an absolute sale to Jewell, and to take security 
back upon the property, under the mortgage law of New Hamp- 
shire. This is shown by the note given by Jewell to Wood-* 
ward, the change of possession of the property, and the Ian-' 
guage of the deed from Jewel) to Woodward. 

But the property was not mortgaged in such a manner as to* 
hold under the New Hampshire statute, which requires the 
mortgage to be recorded in the office of the clerk of the town, 
where the mortgagor shall reside* at the time of making the same, 
This was not complied with. The mortgage was recorded in 
Jefferson, the place where the mortgagee lived. This record 
could be no notice to the creditors of JeweH. The act was in- 
tended for cases only where the mortgagor is an inhabitant of 
New Hampshire, 

If the object of Woodward and Jewell was not carried info 
effect, in the manner they intended, will the eoart give to the 
transaction an effect that the) did not intend, and call this a con- 
ditional sale ? Jewell gave his note for the property, which 
Woodward could at any time sue and collect. There was no 
condition, by which Jewell could compel Woodward to take the 
property back in discharge of the nefe. The property was at 
the risk of Jewell. If the whole had been accidentally de- 
stroyed, he must still pay the note. Nor could it have been at- 
tached as the property of Woodward. If this was a condition- 
al sale, when* would it become absolute ? Upon payment ot 
half the note ? Or would it remain conditional till the payment 
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JSrcA, °f tne whole ? The Massachusetts cases, upon the subject of 
J *° 7 * conditional sales, differ very much from this. In those cases, 



Woodwa.d there was no note given, and the contracts were conditional, in 
GatMand express terms. Whitewellet al. v. Vincent, 4 Pick. Rep. 449. 
Vmm,m * Smith v. Dennic, 5 id. 262. 

To sustain this case in favor of Woodward, would open a 
new door to fraud. Property can in this way be easily covered 
by fraudulent mortgages. It would go far to prostrate the salu- 
tary principles, so long practised upon by our courts, in relation 
to sales fraudulent in law. 

S. Cushman and J. Steele, for plaintiff. 

I. A contract, valid by the law of the phce where it is made, 
is valid every where, jure gentium. 2 Kent's Com. 364, Story's 
conflict of laws, 201, 217,219. Pearsall v. Dwight,2 Mass. 
Rep. 88. Dyer v. Hunt, 5 N. H. Rep. 401. 

The lex loci contractus, where it creates a lien on personal 
property, is to govern. Story's Conflict of Laws, 268. Id. 335. 

The law of New Hampshire requires that the mortgage shall 
be recorded in the office of the clerk of the town where the 
mortgagor shall reside at the time of making the same. 

In this case, Jewell, the mortgagor, resided in Lunenburgb, 
Vermont — he had no residence at the time in New Hampshire. 
Where, then, should the mortgage have been recorded ? In or- 
der to solve the question, the object of the legislature of New- 
Hampshire, in passing the act, must be considered, and that 
must have been, 

1 . To enable creditors to secure their just debts ; and 

2. To give such publicity to mortgages of personal property, 
as will prevent other creditors from incurring unnecessary cost. 

If the creditors of Jewell, in New Hampshire, were in search 
ol a mortgage on the property in question, where would they 
make inquiry ? 

The object the parties had in view, would be clearly accom- 
plished by pronouncing the mortgage valid; and their intention is 
to be carried into effect, if consistently practicable. Story's Con- 
flict of laws, 270, Id. 232. 

There was no Jraud on creditors. 

II. By the civil law, the property remains in the vendor un- 
til payment, even although the vendee has the possession. 2 
Kent's Com. 392. And where a condition is to be performed, 
if the vendee has possession, he will be considered as a trustee 
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Woodward 



far the owner or vendor. 2 Id. 391 . Ward v. Shaw, 7 Wend- 
ell's Rep. 404. 

HI. Whether the mortagage is valid, as a mortgage or not, it 
is valid as a bill of sale, and operates as a conveyance of the G c£|^ 
property — the note was payable on demand, the mortgage was 
broken, eo inslanti, and the property was absolutely in the plain- 
tiff. Jewell was liable to be dispossessed at any moment. 

He had no other interest in the horse, than that of a borrow- 
er. 

The mortgage, bill of sale or agreement, and the note, were 
executed at the same time, and were all parts and parcel of the 
same transaction. 

The opinion of the court was delivered by 

Williams, Cb, J. The sale of the property in question, by 
the plaintiff to Jewell, appears to have been perfected. A note 
was executed for the purchase money and a mortgage of the 
same property, to secure the payment. In this mortgage it is 
recited that the property was bought by Jewell of the plaintiff, 
and Jewell covenanted that he was the owner. The contract 
between the parties cannot be treated as a sale by the plaintiff 
to Jewell, not to be perfected or completed until the performance 
of the condition. The title of the plaintiff accrued by the mort- 
gage executed to him by Jewell,, on the 24th of March, 1835, 
and is not aided or strengthened by bis previous ownership. As 
Jewell continued in possession of the property sold, from the 
date of that mortgage until the time it was taken in Lunenburgh, 
by virtue of an attachment at the suit of Cheney, one of the 
present defendants, against Jewell, the sale or mortgage is in- 
operative as against the creditors of Jewell, however valid it may 
be between the parties. We have not, in this state, departed 
from the doctrine of the common law on the subject, but have 
uniformly adhered to the principle, that a sale of personal pro- 
perty, unaccompanied by a change of possession, is inoperative 
and void, as against the creditors of the vendor ; and this princi- 
ple has been considered as applicable to mortgages of per- 
sonal property, where the mortgagor purchased the property of 
the mortgagee, and, at the same time, executed a mortgage of 
the same, to secure the purchase money. The case of Tobias 
y. Francis, 3 Vt. Rep. 425, is very similar to the case under 
consideration, and, indeed, is decisive of the question. If there 
should be any exception to the general rule, it was required in 

Vol. ix* 46 



362 CASES IN THE SUPREME COURT 

jgj!^ that case much more than in this. The only question, remain- 
1837, ing is, whether the statute of New Hampshire, which is made - 



Woodward V 9Si °f the case, protects the property of the plaintiff against 
Gate/ and the attachment made by the defendants. If the statute bad been 
chenej. com pjj e( j. with, my individual opinion is, that it could not have 
availed the plaintifL The property, when in this State, 
was subject to attachment at the suit of the creditors oi the ven- 
dor r so long as h*i3 possession remained unchanged. But the 
statute itself was not complied with. There was no record of 
the mortgage in the office of. the clerk of the town where the 
mortgagor resided, which was in Lunenburgh, in this State. The 
statute of that State can only apply to contracts in that State,, 
the mortgagor residing there. The legislature of that State can 
make no provision to give effect to a record in this State not re- 
quired by our laws- The statute was not complied with, and 
the plaintiff can derive no benefit in this case from its provisions. 
The result is, that the horse in question was liable to be taken 
by the defendants, as the property of Jewell, and their title is 
better than the plaintiff's. 
The judgment of the county court must therefore be reversed. 
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Perly Ayer v. Thomas Jameson. ofr*™* 

March 
1837. 



The lien, created by attachment of personal property, is preserved by giving - 
the execution, within thirty days, to the officer attaching, j 

When the attachment is made by one officer, and the execution is deliver- 
■ ed to another, with directions to levy on the property attached, it is the 

duty of the officer, who has the execution, to demand the property of the 

one making the attachment. 
Ad attachment, made by the sheriff's deputy, is the same as if made by 

him, and the lien is preserved by delivering the execution to the sheriff. 

This was an action on the case against the defendant, as 
sheriff of Orleans county, for neglect of duty in not keeping 
property, attached by his deputy, John W. Mason, at the suit 
of the plaintiff against one Rogers, or in not pursuing such a 
course, as to preserve the lien acquired by the attachment. 
Plea — general issue, and trial by jury. 

The plaintiff gave in evidence the attachment, at nis suit, of 
Rogers' personal property, by Mason, as deputy of defendant — 



Ayr 
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' jtot*' m ^ t ' ie recov ^ °f ^ e proceedings and judgment, in said suit 
1837. against Rogers. He also proved, that within thirty days after 
" the recovery ot said judgment, he prayed out execution against 
Rogers and caused the same to be delivered to the defendant ; 
and that defendant returned the same, with a return of nulla 
bona and non est inventus, indorsed thereon. 

The plaintiff, abo, introduced evidence tending to show, that 
defendant had actual notice, while the suit against Rogers was 
pending in court, of the attachment made by Mason, and that 
the person, who receipted the property, bad left the country, and 
taken the property with him — and further tending to show, that 
when defendant received the execution, he iuquired of the clerk 
of the court, (who delivered the execution to him,) what the 
plaintiff would have done with it ? and that the clerk replied, 
be supposed the object was to hold the property attached. 

It appeared from the testimony of James A. Paddock, Esq. 
who was attorney of the plaintiff, as well in this suit, as that 
against Rogers, that shortly before the return of the execution, 
defendant called on witness at Craftsbury, and inquired, 
what he should do with the execution? and that witness 
replied, he supposed it must be nonnested. At the same time, 
be requested defendant to have the execution sent to him, Pad- 
dock, after it should be nonnested. The witness said the object 
of this request was to enable himself to institute a suit for the 
loss of said property, and that he believed the object was de- 
clared to the defeudant. 

There was no other evidence of any direction to defendant, 
to pursue the property attached, or to take any other course with 
the execution. The defendant contended, and requested the 
court to charge the jury, that, upon this evidence, the plaintiff 
was not entitled to recover. But the court charged the jury, 
that the evidence was sufficient, if believed, to fix the defendant 
with the duty of pursuing such a course with the execution, as 
would secure to the plaintiff the benefit of the original attach- 
ment; and that whether he was afterwards discharged from that 
duty, by what passed between him and the attorney, would de- 
pend on the construction to be put on that conversation. If it 
was to be understood as a direction and control of the execution, 
then assumed by Paddock,— defendant was excused, and ought 
to have a verdict — but if it did not amount to such a direction, 
or control, plaintiff was entitled to recover — and as they believed 
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said conversation should be understood, so their verdict would 
be made up. Verdict and judgment for plaintiff— and excep- 
tions by defendant to the said charge of the county court. 

A. Young Sf J. Cooper , Jr. for defendant. 

The principle question doubtless is, whether Jameson, the de- 
fendant, has in his official capacity done, or left undone, any 
thing in the premises, whereby he becomes legally liable to the 
plaintiff. In order to charge the defendant, he must have neg- 
lected some known duty— at least, such as he was legally bound 
to know,— or to have done some act contrary to his general du- 
ties, or to some special instruction, whereby the plaintiff was 
damnified. 

Had the defendant served the original writ, his receiving the 
execution, as proved, would have been a legal taking of the pro- 
perty by him, agreeably to the construction given to the 33 Sec. 
of the Judiciary act. Or had the defendant received the exe- 
cution in proper season, with suitable and explicit instructions to 
call on Mason, who made the original attachment, and demand 
of him the property, he would have been liable, had he failed 
to perform what would then have been his duty. 

But time and a knowledge of such facts, as would enable him 
to obey the plaintiff's instructions, are necessary in order to charge 
defendant for a non-feasance. 

Nor should such knowledge be made to rest upon a casual or 
incidental conversation, that might have taken place at some dis- 
tant period of time, when it was not known whether the story 
related would be of any conseqence, or importance, whether 
true or false — as must have been the case in the present instance, 
if the defendant ever had any knowledge whatever on the sub- 
ject. 

But in the absence of any reason shown, why the execution was 
not delivered to Mason instead of Jameson — it appears that any 
information, which Jameson received, or possessed, on the subject, 
must have been extremely vague, indefinite and unintelligible ; 
and not such as be was legally bound to remember or notice, or 
such as the law would require in order to charge him. Besides, 
if he was to draw any conclusion from appearances, they cer- 
tainly served to show, that the execution was then handed to 
him for the sole purpose of holding bail. 

The case states, that evidence was given by plaintiff, tending 
to show, that during the pendency of the suit against Rogers, 
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°mT^I\ defendant had actual notice of the attachment made by Mason, 
1837 -' and that the person, who receipted the property, had taken it out 
Ayor of the country. 
Umiwa But how, or by whom, this actual notice was given, does not 
appear, or whether the notice was true in point of fact, other- 
wise than that it appears by the return on the original writ, that 
the attachment was made by Mason. Nor does it appear that 
Jameson was informed how much, or what kind of property, 
was attached, — or that he believed, or look any notice of the 
report that whoever might have receipted the property bad ta- 
ken it out of the country, or that he beard who the receiptor 
was, or whether responsible or not— or whether the pro- 
perty might not be in readiness when required ; nor would 
Jameson be likely to trouble himself at all on those points, or 
even to notice them or remember them, if he supposed his de- 
puties capable of taking care of themselves. 

Nor does it appear but that the property attached was, from 
the rendition of the judgment until thirty days thereafter, in the 
legal possession of Mason by himself or another, ready to be 
delivered or taken on the execution, according to all legal pre- 
sumption. 

As to the inquiry made by Jameson, of the clerk, on receiv- 
ing the execution, if it implies any thing, it implies an ignorance 
in Jameson of the whole matter till then — and a desire to as- 
certain the plaintiff's wishes in the matter. But the reply of the 
clerk gave him no specific directions, or information, in the mat- 
ter — but merely a supposed object. 

J. F. Redfield, Jor plaintiff. 

The opinion of the court was delivered by 

Williams, Ch. J. We think, from the case as presented, 
that the defendant was rightly held accountable to the plaintiff. 

When the goods and chattels of a debtor are attached, and a 
judgment is rendered against the debtor, the lien is preserved, if 
the creditor deliver the execution to the officer, who made the 
attachment, within 30 days from the date of the judgment. 
The articles attached are considered in the custody of the at- 
taching officer, and it is his duty to levy the execution thereon, 
«nless directed Jo the contrary. Where the attachment is made 
by one officer, as by a constable, and the execution is delivered 
to another, as a sheriff, the plaintiff should direct the officer to 
levy on the properly attached, and it would then become the 



OF THE STATE OF VERMONT. 367 

duty of the one who- had the execution, to demand of the one SSSSf"" 
who made the attachment, the property so attached. mi * 



In the case before us, the attachment was made by the defen- A /°* 



dam's deputy, Mason, and, in contemplation of law, was made 
by the defendant himself; the property attached was in his cus*- 
tody ; and the plaintiff preserved his lien by the delivery of the 
execution to the defendant within thirty days. The neglect of 
the defendant to levy on the same,, was a neglect of his duty, 
according to the doctrine of the case of Bliss v. Stevens, 4 Vt. 
Rep. 88. 

But, moreover, the defendant was apprized that the attach- 
ment had been made by Mason, the deputy sheriff. When he- 
received' the execution, he was reminded by the clerk of the 
court, who- delivered it to him, that the object of the plain- 
tiff way to hold the property attached. If the attachment had 
been made by a different officer, the duty of the defendant, un- 
der these circumstances, was to levy on the goods attached, or 
take such course as would secure to the creditor the benefit of 
the attachment. On either of the grounds the defendant was 
liable, unless he was discharged from his liability in consequence 
of the directions of Mr. Paddock, the plaintiffs attorney. And 
upon this question, it is sufficient to remark, that the subject 
was left to the jury, under a charge quite as favorable as the 
defendant could ask. We cannot see that Mr. Paddock exercised 
any control, or gave the defendant any direclionj|y>mgu£ a course 
different from the one which his duly 
The judgment of the 

Redficld, J. being of the couus] 
sit in this case. 
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u^ e "' Ira Richardson t>, Leonard Bought. 



1837. 



- If an infant receive a deed of land, and execute a mortgage to secure tb* 
purchase money, he cannot avoid the mortgage and affirm the deed. 

Every contract of an infant, merely voidable, will bind him, afUr becoming 
of full age, unless he Qisaffirm it, within a reasonable time altar becoming 
of age. 

How far misrepresentation, as to the title of the land, will affect the con- 
tract, where the coneyance is by quit claim deed. 

This was an action of assumpsit on note, dated January 22d, 
1828. Plea general issue, and trial by jury. On the trial, the 
defendant proved that, at the time of executing said note, ha 
was a minor, having been born March 5th, 1809 : and also that 
the note in question, and several others, to the amount of three 
hundred dollars, were given by the defendant in part payment 
of a house and lot of land ; that said house and lot were deed- 
ed to the defendant by Augustus Richardson, a brother of the 
plaintiff, the title to the house and lot being in the said Augustus; 
which deed was executed at the request of the plaintiff, who 
was the real owner of the land. And also, at the time of said 
purchase, the defendant executed a mortgage of said house and 
lot to said Ira, to secure the payment of said notes. And it was 
further proved that the defendant, in March, 1829, being yet 
a minor, quit-claimed said house and lot to a third person, and 
removed from the premises. And the defendant also offered to 
prove, as evidence of a failure of consideration (or said note, 
and of fraud on the part of the plaintiff in the sale of the 
house and lot, that, at the time of making the purchase, the 
plaintiff represented to the defendant that the premises were not 
incumbered, and induced the plaintiff to accept of a deed of 
quit-claim of the same ; That the said bouse and lot were in* 
cumbered by mortgage to the amount of about eighty dollars, at 
the time of his purchase ; which fact had been denied by the 
plaintiff: That after the defendant had made several payments 
lor the house, he discovered the mortgage, and soon after 
quit-claimed the house and lot to a third person, for muck 
less than he had actually paid the plaintiff, and abandoned the 
possession. Which testimony was objected to by the plaintiff, 
and rejected by the court. The court further decided that, 
inasmuch as the defendant bad not, within a reasonable time 
after he had arrived at full age, disaffirmed the contract with 
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the plaintiff, he, the defendant, was concluded and barred from 
any advantages he might claim from his plea of infancy, and 
directed a verdict for the plaintiff. To which several decisions 
of the court the defendant excepted. 

S. Sumner, for defendant. 

Contracts of infants are considered as binding, void, or void- 
able. Binding, when for necessaries ; void, when to their pre- 
judice; voidable, when for things of an uncertain nature, as to ben- 
efit or prejudice, and are at the election of the infant to affirm or 
not, when oi age. 2 Dane's Ab. 25. 2 H. Blac. Rep. 511. 
Under which head of void, voidable, or binding, is this case to 
be considered ? Certainly not of the class of binding contracts, 
for it most surely was not necessary for the defendant to purchase 
houses and lands. 

Is the contract void ? It evidently appears to have been to 
the prejudice of the defendant, and deceptive and fraudulent on 
the part of the plaintiff. 

If the contract is to be considered voidable, it then remains 
at the election of the infant to affirm it or not. 

We insist that, as the defendant did not affirm it when he be 
came of age, the contract is null. And further, that the facts 
proved in the case imply a disaffirmance on, the part of the de- 
fendant. What is meant by an election, and how is it to be 
manifested ? And what amounts to an affirmance ? The case 
shows that the defendant, before he came of age, finding himself 
overreached and defrauded, and unable or unwilling to meet the 
payments lor his house and lot, together with ttie previous in- 
cumbrance, disposed of his interest in the land, and abandoned 
the possession, and it does not appear that he has since taken 
any interest or concern in the transaction. From these acts it 
would seem to be clear enough that the election of the defend- 
ant, which the law allows him to make, was to abandon the con- 
tract We would ask further, what could the defendant do when 
he became of age, and what the law would require him to do, to 
disaffirm this contract ? Should he go to the plaintiff and offer 
to redeed and to give up tha possession of the land he had pur- 
chased ? He had already redeeded to another. Should the de* 
fendant go to his grantee, disaffirm his contract with him, turn 
him out of possession, then go to the plaintiff and disaffirm with 
him also ? This would be an unwieldy shield for an infant to 
use. The boasted protection, afforded by the law to infants, is 

Vol. ix. 47 
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jEJSk"' but a poor defence, if it would require the defendant to go through 
i637 ' all these manoeuvres to get rid of the difficulties, in which the 



Riehardfon *****& °^ t * ie plaintLST and his own inexperience had involved 

Boriiht. '" m# The defendant took a more natural course, and one, it 

would seem, sufficiently intelligible, to manifest the election or 

choice which he had made* He abandoned the whole concern 

or contract. 

We find it decided that infants may avoid their contracts, 
unless affirmed by acts or words, after they arrive at the age 
of twenty one* 4 Vt. Rep. 154. 

Some positive act or declaration, on the pari of the infant, 
is necessary to defeat his power of avoiding his contract. 1 
Swift's Dig. 59. 

If a promise is made when of age, the promise roust be direct, 
and proved by such evidence as would prove a new contract. 
2Dane's.Ab. 31. 

An infant's deed, if when of age he does any act to confirm 

(it, is made valid. 4 id. 441. 
His continuance in possession, after foil age, of lands demised 
to him during his minority, is an affirmance of the lease. 2 
Starkie, 725. 

And if an infant mortgagor, after becoming of age, convey 
the same land to another, subject to the mortgage, which he re* 
cognizes in the deed, he thereby confirms the mortgage. 2 
Starkie, 725, Note. 

Security, given by an infant, may be revived by a promise, 
after he comes of age. 2 T. R. 766. 

A direct promise, when of age, is necessary 'to establish a con- 
tract made during minority, and a mere acknowledgment, as in 
cases under the statute of limitations, will not have that effect. 
Such promise must be made deliberately, and with a knowledge 
that the party is not liable by law. 9 Mass. Rep. 62. In this 
case we find none of these acts of confirmation ; — no direct, 
deliberate promise — no acknowledgment by deed after the de- 
. fendant became of age — no benefit derived — no act, of any kind, 
to adopt or recognize the acts of his minority, but a deposition 
to avoid the whole •> — the possession abandoned and conveyance 
made before he became of lull age — the whole transaction begun 
in infancy and ended in infancy. 

J. Cooper, Jr. for plaintiff. 

I. The conveyance by the defendant of the premises having 
never been disaffirmed by him, and the deed from Augustus 
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Richardson to defendant and his mortgage back being one en- ^^JJ; 
tire contract, and no notice of the disaffirmance having ever been 187; * 
given, the defendant is to be deemed to have affirmed them. 1 Ricbardi0O 
Swift's Dig. 58. 1 Kent's Com. 195. 6 Conn. Rep. 502. 8 ^^ 
Taunt. Rep. 35. Bigelow v. Kinney, 3 Vt. Rep. 353. 

II. The lapse of time, since defendant became of full age, 
without notice of disaffirmance, binds him. 

III. Partial failure of consideration does not avoid a note or 
other contract — nor even a total failure, in the absence of 
fraud. 2 Stark. Ev. 280. Bowers v. Hard, 10 Mass. Rep. 
427, 

When a promissory note is given for the purchase of real es- 
tate, and the title of the estate fails, it is not a good defence 
against the note unless the failure be total. Oreenleaf v. Cook, 
2 Wbeaton's Rep. 13. Smith v. Sinclair, 15 Mass. Rep. 171. 
Loyd v. Jewel, et ah 1 Green leaf's Rep. 353. 11 Johns. 
Rep. 50. 2 Stark. Ev. 270. 2 H. Black. Rep. 273. Mog- 
grxdge v. Jones, 14 East's. Rep. 480. 

IV. The defendant, by an examination of the records in the 
town clerk's office, might have ascertained whether the estate 
was encumbered or not, and having the means of knowledge, it 
was his own fault that he did not avail himself of such means. 
2 Stark. Ev. 270. Vernon v. Keys, 12 East's Rep. 652. 4 
Taunton's Rep. 488. Emerson v. Brigham et ah 10 Mass. 
Rep. 197. 2 Ld. Raymond's Rep. 1118. Buller's N. P. 31, 
32. 2 Stark. Ev. 471. 

The opinion of the court was delivered by 

Redfield, J. The question here, in regard to the infancy 
of defendant, is so much the same with that decided in the case 
of Bigelow v. Kinney, 3 Vt. Rep. 353, as hardly to admit of 
any distinction. It was there held that the infant could not avoid 
the mortgage, and affirm the deed, but the entire contract must 
stand or fall together. And it was further decided, that if the 
defendant would avoid the contract, on the ground of infancy, 
it was incumbent upon him to give notice of such disaffirmance 
within some reasonable time after coming of full age, or he 
would be considered as having ratified it. The same doctrine 
is held in the cases of Holmes v. Blogg, 8 Taunton, 35. And 
Kline v. Beebe, 6 Conn. Rep. 494. Indeed it is but the long estab- 
lished doctrine of the common law. In the case of every act 
•of an infant, which is merely voidable, he must disaffirm it, on com- 
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m£3J' ' n S °f ^" a S e > or ^ e W 'U be bound by it, and this must be done 
I837a in a reasonable time. It is not contended that the defendant did 
Richard™ ^is. The charge of the court below to the jury was correct, 
Borfeht. *hen } upon this point. 

In regard to the offer of the defendant to show such a fraud 
on the part of of plaintiff, as to avoid the contract, we think the 
court below decided correctly. It did not amount to a total fail- 
ure of consideration, so as to exonerate defendant from his prom- 
ise. There were no covenants on the part of plaintiff, whereby 
the loss could be made the subject of a plea in off-set. 

The incumbrance, offered to be shown, was a pre-existing 
mortgage, which must have been upon record, or it could not 
affect the defendant, unless he had notice, at the time of the con- 
veyance, in which case he could not now complain. If the deed 
were upon record, it would be constructive notice to defendant, as 
well as plaintiff, and it does not appear either of them had no- 
tice, in fact. And if the plaintiff had notice, in fact, of the in- 
cumbrance, which was upon record, and used no means to pre- 
vent the knowledge coming to defendant, he would be guilty of 
no legal fraud in selling and deeding to defendant, without noti- 
fying him of the incumbrance. But the case does not show that 
plaintiff had such notice. 

The judgment of the county court is affirmed. 
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Ebbnjbzbb Broughtow, Jr. v. John Fuller and Wiiliam ^^J' 
Folleb, Jr. 1837 - > 



In all actions ex contractu, the plaintiff, under the statute of 1835, may 
recover against one or more defendants, and the other defendants recover 
their costs, whether the suit be upon a contract in writing or not. 

If a promissory note be altered in a material point, by consent of one signer, 
without the consent of the other signer, it is the note of the first, but not 
of the other, and, if declared upon as the joint note of both, the plaintiff 
ntay recover against one, and the other recover his costs. 

Difference, stated as to the materiality of time, in declaring upon writ- 
ten contracts, between " the date" and the time of execution. 

This was an action of assumpsit on a joint note given by de- 
fendants, for fifty dollars and interest, dated September 17, 1832, 
and made payable one year from January, next after the date. 

On the trial of the issue, defendants gave evidence, tending 
to prove, that said note was given — not to the plaintiff— but to 
one Ebenezer Broughton, and that the said Ebenezer Broughton 
died at Fort Anne, in the State of New York, before the com- 
mencement of this action. 

The plaintiff then offered evidence, tending to prove, that 
defendant, William Fuller, Jr, in March, 1833, consented to the 
said Ebenezer Broughton's making said note payable to the plain- 
tiff, by inserting the word Junior, in the body of the note ; 
which evidence was objected to by the defendants, but admitted 
by the court 

Whereupon, the cause being submitted, the court charged the 
jury, that, if they found that said alteration was made in the 
presence of the said Wm. Fuller, Junior, — and if his consent 
thereto was fully proved, they were at liberty to return a verdict 
against him, and in favor of the other defendant, which they 
accordingly did, and judgment was thereupon rendered, in favor 
of tbe plaintiff, against said William Fuller, Jr. and in favor of 
the other defendant against the plaintiff. 

To the decision of the court, admitting evidence as aforesaid, 
and to the charge, and judgment, William Fuller, Junior, ex- 
cepted. 

J. J9. KimbaUy for defendants. 

I. This being an action on a joint note, there must be a re- 
covery against both the defendants, or neither. 

II. The adding Junior to the name of the payee of the 
note, changed the person of the payer, so that it no longer re- 



BroughtoD 
Fulton. 
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orieani, nwuned the same note. It was a material alteration, and reoder- 
1837 - ed the note invalid. 2 Starkie Ev. 395 and note 1. 1 Selwyn, 
^334. 

III. The evidence for the plaintiff tended to prove a note 
made, executed and delivered, in March, 1833, by one of the 
defendants. 

The plaintiff, in his declaration, sets forth a joint note, " made, 
executed and delivered, in September, 1832/' and the note in 
evidence corresponds with the description in his declaration. 

This evidence was inadmissable, 

1. Because a note takes effect from its delivery, and not from 
its date — and being made a new note by the alteration, it could 
not be delivered before March, 1833. Woodford $4 *x. v. Dor- 
win, 3 Vt. Rep. 82. 

2. Because plaintiff's evidence proves a contract not set forth 
in his declaration — and unless the description in the declaration 
correspond with the evidence, the variance is fatal. 2 Phil. Ev. 
1, and note a. Chitty on Bills, 531. 1 Selwyn, 117. 

IV. The note is absolute on the face of it, and the general 
rule applies— that u parol evidence is inadmissible, to contradict, 
vary or explain a written contract, or to show it different from 
what it purports to be on the face of it" or " to vary the 
promise." Bradley v. Andereon, 5 Vt. Rep. 152. Famham 
v. Ingham et of. id. 514. 

V. The statute of 1835, (p. 7,) does not contravene these 
principles. 

It is there enacted, that in any action, founded on contract, 
any of the defendants, not a party to such contract, shall 
be discharged, and that the plaintiff shall, thereupon, be entitled 
to recover against the other defendants in such action, in tbe 
same manner, as if such action had originally been brought 
against such other defendants only. The object of this statute, 
manifestly, is to save the rights of the plaintiff in cases where be 
might have maintained his original action, against a less number 
ti defendants than the number sued, had he originally sued 
them only. Therefore, the plaintiff can take no benefit from 
this statute, unless he could originally have maintained his action 
against Wm. Fuller, Jr. on/?/— and had he done so, the above 
«araed rule, restraining parol evidence, would have excluded ihe 
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testimony. This construction restrains the statute to its proper < 5JjJ2; 
use, and saves the principles of the common law* J8g7< 

J. Cooper, Jun.for plaintiff. Broughton 

Does this case come within the provision of the statute of pjkn. 
18352 To answer this question, we have only to look at the 
note, as the several note of Wm, Fuller. Jr. If the note had 
been given by him alone, and the alteration had been made after- 
wards, by his consent, would it, or would it not have been a 
new contract, from the alteration ? If it is not a new contract, 
then, most clearly, John Fuller is liable on the original note. 
But no one will pretend this, as it would be repugnant to 
every principle of law, to say, that he should be indebted to 
the plaintiff without his own assent, either express or implied. 
Then, if the obligation is altered so far as to affect the note as 
to John Fuller, surely it becomes a new contract as to William 
Fuller, when we prove his assent to the alteration. If so, it 
comes strictly within the statute provision. 

The opinion of the court was delivered by 

Redfield, J. — At common law, the plaintiff, in an action &r 
contractu, must make his case against all the defendants sued, 
or he could not recover against any. But, by a recent statute of 
this State, the plaintiff, even in actions ex contractu, may recover 
against any number of defendants, less than the whole number, 
and the others, recover their costs. So that, now, the joining too 
many defendants, is no ground of abatement even, much less of 
non-suit or error. And by the same statute, if too few defend- 
ants be joined, the others may be cited. This is engrafting on 
the system of law a principle of the proceedings in chancery, 
which may be found to work well in practice, or it may be found 
too cumbersome and complex, to consist with the machinery of 
special pleading, and trial by jury. This statute has been long 
enough in force to determine its utility. Whenever any part of 
our proceedings in courts are found manifestly defective, it is the 
part of sound policy to reform them ; but when they have been 
long established, and operate in any tolerable degree, it is some- 
times better to " bear the ills we have, than fly to others that we 
know not of." 

It is contended that this case, being a suit upon a written con- 
tract, is not within the purview of the statute. And the distinction 
is put upon the ground, that here is a variance between the decla- 
ration and the proof. But this is always the case, where the 
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jib?™,' proof shows the contract made by a less, or a greater number, 
lb37 * than the declaration , and it is upon this ground, that, at com- 

Broughton mon l ftw > the plaintiff could not recover ; and it is to cure this 

FoikHt. variance the statute was enacted. 

The other points in the case seem to resolve themselves into 
much the same principles with those already adverted to. It is 
true, that the insertion of the word " Junior," without the consent 
of the signers, would avoid the note, but if made by their con- 
sent, it would be virtually making anew note, and antedating it. 
If made by the consent of one, it would be bindingiiponhim,but 
not upon the other. The date of the note not being altered is 
not material. A note made one day may be dated another, and 
this is well enough, unless it is done to cover usury. In de- 
claring upon a note without date, time is no more material than it 
is in a declaration upon a merely verbal contract. And when the 
note is dated, time is not material, except as a part of the des- 
cription of the note. If the declaration state the note was exe- 
cuted on a certain day, different from that, on which the note 
bore date, there is no fatal variance ; but if the declaration allege 
that the date of the note was different, from what in point of 
fact it was, the variance is fatal, for the date is part of the des- 
cription of the note. Hence, although the note now in suit is 
not the note of one defendant, and, as the note of the other de- 
fendant, was executed at the time of the alteration, (but the date 
remained the same,) and although the plaintiff might truly 
allege the time of execution, yet, if the date be set forth, it 
must be truly described. So the plaintiff has done. 

The judgment of the county court is, therefore, affirmed. 
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Lomotil., 



John B. Downer v. Zela Richardson. 

If one sell the betterments on a lot offend to another, and it is agreed by both 
parties, that the title is in a third peison, and the vendee is to run the 
hazard of procuring that title, he may take a deed of such third person at 
any time, and hold the land against the vendor of the betterments, even 
although he have not paid the vendor the price of such betterments. 

If the vendor, in such case, ia employed to negpeiale with the owner of the 
land for procuring the title, if he is bound to convey immediately to the 
vendee, his power is revocable and the vendee may take a conveyance 
of the owner of the land, without the vendor's consent, and hold the land 
against him, evea before he has paid the price of the betterments. 

In the oaae of vendor and vendee of real estate, no right of recovery in 
ejectment for the lands exists in favor of the former against the latter, un. 
less the vendee fails to perform the contract on his part, and, especially, 
where the vendor is the occasion of the contract not being carried into 
full effect, or where he has put it out of his power to perform the stipula- 
tions on his part. 

Vol. ix. 48 



Downer 
v. 
Richardson 
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^J™jj ,to » This was an action of ejectment for lots No. 43 and 44, 
1837. } n t| ie town f Stow. The general issue was pleaded. 

The plaintiff proved the defendant in possession of the land,, 
described in his declaration, at the time of the service of the 
writ. 

Plaintiff also gave in evidence a copy of a deed of the same 
land, from Sessions and Kellogg to the defendant, dated 27th of 
February, 1834, duly acknowledged and recorded. 

Also, a copy o£ a deed of the same land from Ozias Gallup 
to said Sessions and Kellogg, dated^ 9th December, 1833, duly 
acknowledged and recorded. 

The plaintiff, also, introduced testimony, tending to show that 
in March, 1832, he, as agent for his father, Thomas B. Downer, 
made a contract with, and sold to said Ozias Gallup, the better- 
ments on the land in question, for about three hundred dollars, 
that a bond or writing was given to Gallup, by which the said 
Thomas agreed to deed the land to Gallup, by quit-claim, on 
payment, by the latter, of certain notes, specified in said bond or 
writing, and that this writing had been since lost or destroyed. 
That it was understood at this time, between said John and 
Ozias, that the title to the land was in Horatio Seymour, and 
was to be derived from him to said Ozias ; but the said John 
was to negociate with Seymour for the benefit of said Ozias, and, as 
soon as he could get a deed from Seymour, to convey it to said 
Ozias. Said Ozias consented to this, as said John could better deal 
with Seymour than he could. Gallup went into possession of the 
premises under this contract. The plaintiff further gave in evi- 
dence a deed from Thomas B. Downer to himself of the same 
land, dated in January, 1834, duly acknowledged and recorded. 

ft was admitted the notes, above named, had never been paid, 
and the defendant, on being requested, refused to quit the pre- 
mises, claiming to hold them in his own right, under Seymour. 

The defendant gave testimony tending to show that, as early 
as the year 1826, Seymour claimed title to the premises ; — that 
one Buzzell, about that time, went into possession under Sey- 
mour, and from that time various individuals occupied the pre- 
mises under Seymour, — each predecessor selling and usually con- 
veying the betterments to his immediate successor, — until one Ste- 
phen Atwood, who derived title from Luke Atwood, by deed, 
conveyed the premises to Thomas B. Downer; — that both Ste- 
phen and Luke Atwood acknowledged the title of Seymour. 



OF THE STATE OF VERMONT. 379 

The defendant also gave evidence tending to show that, on the ';JK" te ' 

87th day of October, 1832,Ozias Gallup obtained a deed of the ^ 7 - 

prem'ses from Seymour. The defendant's testimony was Do Z™" 
objected to by plaintiff, but was admitted by the court. fiicharcboo. 

From this testimony, the court instructed the jury that the de- 
fendant would be entitled to recover his costs, if they believed 
the testimony. 

Plaintiff excepted to the charge of the court. 

P. Dillingham, Jr. and O. W. Butler, for plaintiff \ 

The plaintiff was entitled to recover, unless the defendant 
could protect himself by an outstanding title, at the time of plain* 
tiff's putting Gallup into possession, and which be afterwards 
purchased in. 

We insist that defendant should not have been permitted to 
give this title in evidence, and that, if admitted, it did not legally 
operate to defeat the plaintiff's claim to the premises. 

I. Defendant, having derived his title through Gallup, is situ- 
ated precisely as Gallup would be, were he defendant, and 
can set up no other defence, than he might have done, had he 
been sued before his conveyance of the premises. Bowker v. 
Walker, 1 Vt. Rep. 18. Reed v. Shepley, 6 Vt. Rep. 602. 

One holding under another, who held under plaintiff, cannot 
dispute plaintiffs title. Jackson v. Whitford, 2 Caines' Rep. 
215. 

A succeeding tenant is as much affected by the acts and ac- 
knowledgments of his predecessor, as though they were his own. 
5 Cowen's Rep. 123. 7 id. 323. 

II. A person, who has entered into possession under another, 
and thereby acknowledged his title, cannot set up an outstand- 
ing title in a third person. Jackson, ex dem. Smith, et at. v. 
Stewart, 6 Johns. Rep. 34. Jackson, ex dem. Davie v. Watts, 
7 id. 157, 186. and note, b. 

Possession is sufficient to maintain ejectment against a stran- 
ger, and even he may not set up an outstanding title against the 
disseizee. Hathaway v. Phelps, 2 Aik. Rep. 84. 

If the defendant, having originally entered under A, afterwards 
take a lease from B., he cannot, in an action of ejectment against 
him, by a person claiming under A., deny As title, and set up 
B's title, as an older and better one. Jackson, ex dem. Bourne 
v. Hinman, 10 Johns. Rep. 292. 
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III. AS the principles, relating to landlord and tenant, apply 
to the parties in this case. 
Do Wner Where a person, in the possession of land, enters into a con- 
Bicbai*<w tract f° r lne purchase of it, such act is a recognition of the ven- 
dor's title, and precludes the vendee from denying it. And, in 
case of a forfeiture, he is a mere tenant at will, not entitled to 
notice to quit ; and, on failure to make payments according to 
the terms of the contract, an action of ejectment lies to recover 
the possession, ffhitsideet ah v. Jackson, 1 Wend. Rep. 418. 

On making a contract to purchase land, and taking possession 
under it, though, strictly, the relation of landlord and tenant is 
not thus created, yet the vendee, in ejectment against him by 
the vendor, is absolutely estopped from either showing title in 
himself, or setting up an outstanding title ki another. Jackson, 
ex dem. Livingston v. Walker, 7 Cowen's Rep. 637. Jack- 
ton, ex dem. Norris, et ah v. Smith, id. 717. Hamilton v. Tay- 
lor, Litt. select Cas. 444—5. Jackson ex dem. Young fy lie- 
vereux v. Camp, I Cow. Rep. 610. Bolls et at. v. Shield's 
Heirs, 3 Litlell's Rep. 34. 7 Cowen's Rep. 637. 

In the present case, the improvement, or betterments, as they 
are called, had become vastly more valuable than the mere fee 
of the land, and, all along, passed by deed. Now, if the Seymour 
title was still outstanding, could Gallup or this defendant set it 
up to defeat the plaintiff? - We think no one will pretend it. 
And if they could not, certainly, if there is any force in authori- 
ties, their condition cannot be bettered by having purchased it in. 

It matters not that plaintiff and Gallup understood, at the time 
of this contract, that Seymour had, or claimed to have tide to 
the land, which was to be derived to Gallup, because it was ex- 
pressly agreed that Gallup was not to buy it in, but that that 
was to be done by Downer, There was good reason for this 
agreement. And now to permit the title purchased in by Gal- 
lup, contrary to express agreement, to be set up as a defence to 
plaintiffs right, would be to permit defendant to take advan- 
tage of his own wrong, which the law much abhors. 

Had Gallup mortgaged to plaintiff, when he purchased, to se- 
cure the notes, could he have resisted that mortgage ? If not, 
Hi what different relation does he now stand ? 

IV. When Gallup purchased in Seymour's title, it was mer- 
ged in the claim ofDowner, and enured to his benefit. 3 Johns. Rep. 
499. 4 id. 21 1 , 230. 4 Cowen's Rep. 587. 5 id. 130. 6 
Vt. Rep. 607, 
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L. B. Peck, for defendant* ***£*• 

L Both parties claiming title under Seymour, the defendant 1837, 



is entitled to judgment, he having the better right from the com- Do Wner 
mon source. Brooks v. Chaplin, SVu 281. Richard™. 

II. Gallup, under whom the defendant claims, was not put 
into possession of the land in controversy, as the property of the 
plaintiff's grantor. The title at the time was admitted to be in 
Seymour. The plaintiff's grantor claimed no title to the land, 
but only an interest in the betterments, or improvements, and 
at the time of the contract, agreed to procure a deed from Seymour 
to Gallup* Under such circumstances, the principle, that the 
tenant cannot dispute the title of his landlord, does not apply, for 
here the plaintiff's grantor claimed no title. Gallup, in accord- 
ance with this contract, having obtained a deed from Seymour, 
and passed his title to the defendant, the plaintiff's equitable 
claim for it must give way to the legal title. Blight's Lessee v. 
Rochester, 7 Wheat. 335. 

HI. Thomas B. Downer, by the conveyance to plaintiff, 
put it out of his power to fulfill the contract, and it must be 
regarded on his part, as an abandonment of the contract. But 
admitting that the defendant would be estopped from setting up 
the Seymour deed in a suit by Thomas B. Downer, it does not 
follow that his grantee can take this ground. 

The opinion of the court was delivered by 

Redfield, J. The only question to be determined in this 
case is, whether the defendant is estopped from disputing plain- 
tiff's title, by notice of the contract with Thomas B. Downer. 
We think that the doctrine of estoppel does not properly apply 
to this case, as between these parties. 

It is first to be remembered, that Thomas B. Downer purcha- 
sed his right of the acknowledged tenant of Seymour. He be- 
comes, of course, the tenant of Seymour. He sold to Gallup 
all his right, t. e. the right of becoming Seymour's tenant, or quasi 
tenant, with the right of purchasing the title at its original price. 
He did not profess to retain any lien upon the land, and, from 
the very nature of the case, he could not retain any such lien 
or mortgage. The land was not his. He did not profess to 
sell it. He had no right to bargain it. He did not bind him- 
self to procure Seymour's title, or that it could be procured at 
any given price, or indeed, at any price. Of all these Gallup 
was to run the hazard. Downer offered to negociate with Sey- 
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L 3£|j] e ' mour, and Gallup consented, but it does not appear that this 
1887, formed any part of the principal contract. If Downer obtained 
D OWDer the title of Seymour, he had no lien upon the deed for his own 
Rfchantoa. security, but was bound to convey immediately. Under these 
circumstances, it would be in vain to pretend that Gallup was 
not at liberty to purchase the title of Seymour. It was just 
what, of all things, he would have been expected to do. The 
authority, which he had conferred upon Downer, to negociate 
with Seymour, was not obligatory upon Downer, and, of course, 
was revocable by Gallup, at any moment. By the contract, Gal- 
lup became Seymour's tenant, and Downer ceased to be sucb . 
Seymour might sell to Gallup or his grantee, but could not, with 
propriety, sell to any other. 

It is to be observed too, that, in all contracts for the sale of 
real estate, or any interest therein, the vendor cannot put the 
vendee out of possession of the land, unless the vendee fails to 
perform the stipulations on his part, while the vendor is still 
ready and willing to perform on his part. Thus it is evident, 
that, although this relation has been denominated a species of 
tenancy, it has very little analogy to the relation of landlord 
and tenant, until the vendee fails, on his part, to perform the 
terms of the contract, when the- vendor's right arises, and he 
may disregard the entire contract of sale, and the vendee becomes 
a tenant at will. 

In the present case, the vendor, Thomas B. Downer, had, 
without the consent of Gallup or his grantor, conveyed to plain- 
tiff all his "right in the land, if any he ever had, and thus had, 
in one sense, put it out of his power to perform the contract on 
his part, if it is to be treated as a contract to convey an interest 
in land. This latter view was relied upon by one of my breth- 
ren, as confirming the general doctrine of the case. And if it 
needed confirmation, this would seem to be conclusive. 

Judgment affirmed. 
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N. P. Sawyer v. Jamxs Newland. 



Ad entry upon land, under a deed, charming title to the flame, and cutting - 
and selling timber from time to time, aad exercising acts of ownership, 
is a sufficient possession to maintain an action of trespass quare clausum 
/regit against a stranger 

An imperfect division, evidenced by a plan, or by parol, acquiesced in by 
the proprietors, is good against a stranger. 

A license to enter must be pleaded, or, if given in evidence under the gen. 
eral issue with notice, the plaintiff may recover for all the trespass not 
justified by the license. 

Trespass, quart clausum /regit. The plaintiff declared against 
the defendant for entering, and cutting timber upon Lot, No. 26, 
in the third division of the original right of Jonathan Brewster, 
and Lot, No. 31, in the third division of the original right of 
Elihu Marvin — both in Hydepark. The trespass was alleged 
as of the 1st. day of May, 1828, with a coniinuando up to the 
12th day of March, 1834. Plea — general issue, and trial, in the- 
county court, by jury. 

The plaintiff showed a deed to him from Matthew Franklin,, 
dated 30th Oct. 1811, acknowledged the same day, conveying 
the right of Jonathan Brewster — also, a vendue deed from Ver- 
anus Lotbrop, to plaintiff and John McDaniet, dated April 6 y 
1814, of the right of Elihu Marvin. These deeds were object- 
ed to by defendant, but admitted by the court, as showing color 
of title in plaintiff. 

The plaintiff then offered certain records, as the records of 
the proprietors of Hydepark, which were objected to, but adi- 
roitted by the court to be used, in connection with other testimo- 
ny, to make out a division and draft, — also, a certified copy of 
the charter of Hydepark, containing the names of Jonathan 
Brewster and Elihu Marvin, which were admitted and read. 

Plaintiff then ofiered a plan of Hydepark, whieh was not the* 
original plan of the town, nor ever sanctioned by the proprie- 
tors, or the town, but which a former town clerk had procured 
to be copied from one in his office,, which latter seemed to be 
equally unauthorized, except from the circumstances of its re- 
maining in the office, and having been used by the inhabitants 
of the town for the purpose of examination and other ordinary 
purposes of a plan. It also appeared, that only a part of the 
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^jjS!' P^i m ade by the surveyor, who allotted the town, was in exis- 

"**• tence, or had been, for a great number of years, 

sawyer «pjje plaintiff then offered testimony, to prove a division in 

Mewiand. fa ct ^ an( j p rove( j t h at t b e i aD d s ; n sa i<j town fad been known by 

lots, lines and corners, for more than forty years ; — that the 
Marvin lot had been known by that name, — as, also, the Brews- 
ter lot, which had been considered a 200 acre lot — that the wit- 
nesses had frequently been on it, and that, for many years, it had 
been called the mill lot and Sawyer lot — indifferently ; and, in 
the opinion of the witnesses, was lot No. 26 ; that defendant and 
Jesse B. Noyes built a saw-mill upon one corner of it, in, or 
about, the year 1825 ; — that the lot was, previously, wild and 
unsettled, lying in a remote part of the town. All the testimo- 
concurred in showing lot No. 26, in the third division, to belong 
to the right of Brewster, and No. 31, to the right of Marvin. 
Whereupon the court held the division and draft to be proved. 

Plaintiff then offered a copy of a deed from himself to defend- 
ant, — having given notice to defendant to produce the original, — 
of three acres of land, to be taken from the third division of Jo- 
nathan Brewster, No. 26. This deed was objected to by 
defendant, but admitted by the court for the purposes of descrip- 
tion. It was proved that the mill was erected on that part of 
the Brewster lot, conveyed by plaintiff to defendant and Jesse 
B. Noyes. 

The plaintiff offered testimony tending to prove, that the de- 
fendant, previously to the first of May, 1828, had a license from 
him to enter upon lot No. 26, and take therefrom all the down 
or lying timber thereon, saw it into boards, rendering plaintiff a 
share of the produce, and that defendant did enter under said li- 
cense, no particular limitation having been fixed to the license 
by the parties. 

There was, also, testimony tending to prove that the defend- 
ant, within the time alleged in plaintiff's declaration, had cut 
standing pine trees on both lots, and other timber on the mill lot 
No. 26. The Marvin lot was proved to have been owned, 
at the commencement of this suit, jointly by plaintiff and John 
McDaniel, and that McDaniel died before the time of the trial. 

It also appeared that plaintiff, in 1896, sold 50 acres of the 
Marvin lot to J. W. Smith — and had, at different times, given li- 
censes to others to cut timber on both lots — lot No. 26 having 
been generally reputed to belong to plaintifi, and No. 31, to 
plaintiff and McDaniel. 
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The defendant requested the court to charge the jury that u ^j^ 
the plaintiff had failed to make out title to the lots in question — l * a 7m 
that he had not shown any prior seizin- or possession, or any oth- 8 * , J W 
er title, which could enable him to recover in this action, and N#wlM *' 
that it was incumbent upon the plaintiff to make out a title from 
the original proprietor, or a possessory title of 1 5 years or more, 
before the time of the alleged trespass ; or a prior possession or 
seizin in himself, or a tenancy under him. — Or that the defend- 
ant would be entitled to a verdict. 

The defendant further requested the court ta charge the jury, 
that, if the defendant had a license, m fact, to enter upon the 
premises, this would render his entry legaly and the taking of an 
excess of timber, or an abuse of the license, would not render 
him a trespasser ab initio, and that, under that part of the case, 
they should find a verdict for the defendant. 

The court declined to charge the jury, as requested by the de- 
fendant, but charged, as follows : 

That, for the purpose of this action, a sufficient title had been 
shown, if the jury believed the testimony ; — that the licenses to 
take the fallen timber would not protect the defendant, in hav- 
ing felled and taken away standing timber ; but that they might 
return a verdict for defendant, if they found the license to in- 
clude both standing and fallen timber ; — That, if they found for 
the plaintiff, they should give to the whole extent of the trespasses, 
proved to have been committed by defendant on lot No. 26, by 
felling and taking away standing timber-, during the time men- 
tioned in the declaration, and one half of the damages, so proved 
on lot No. 31. 

Verdict and judgment for the plaintiff, and exceptions by de- 
fendant. 

J. Sawyer fy H. P. Smith, for defendant. 

I. The vendue deed exhibited, for color of title, from Loth- 
rop, is void, even for that purpose, without showing the regular 
proceedings of a vendue, which was not attempted. 

The proprietors' records were determined to be bad — but ad- 
mitted to aid in making out a practical division. 

What is necessary to make a practical division ? 

1. That the town has been allotted or run out by lines and 
corners, marked and numbered. 

2. That this has been done for a long time, and that a plan 
has been made, or a book ot the survey kept, and that, under 

Vol. ix. 49 
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!*™^ ll# » this, the land has been bought and sold. These things raise a 
presumption that the town has been allotted and drafted. 



8*wy«r flj surveyor's plan was offered, no evidence was given what 
NewUod. t jj e original plan was, or how far it corresponded with the one 
introduced. 

II. The plaintiff did not make out any title to the premises, 
except a license, shown on his part, to Newland to take the Men 
timber — in effect to commit a trespass. 

The abuse of the license would not make the defendant a 
trespasser ab initio. 

This doctrine has been uniformly sustained, as law, since the 
six carpenters' case, almost down to the. present time. 2 Black. 
Rep. 1218. 1 term Rep. 12. Philips v. Brown, 9 East. 
Rep. 296. Bigelow's Digest. 486, 487. Comyn's Digest. 517. 10 
New York, Rep. 253. Yelverton's Rep. 86. 1 Salkeld's Rep. 
221. 3 Wilson's Rep. 20. Cro. Jac. 147, 148. Butler's, N. 
P. 81. 1 Cowper'sRep. 414. 3 Black. Com. 14, 15. 2 
Johnson's Rep. 191. 1 Swift's Dig. 516. 1 Chitty's Pleadings, 
207. 12 N. Y. Rep. 408. 13 id. 414.11 id. 338. 

S.A. WiUard, for plaintiff . 

The case contains three points for the examination of the 
court. — • 

I. The identity of the lots, in which the trespasses are alleged 
to have been committed. — 

II. The plaintiff's title thereto.— 

III. The effect, upon the form of action, of a license to enter 
upon the land. 

I. It was shown by a certified copy of the charter, that Jona- 
than Brewster and Elihu Marvin were original proprietors of the 
town of Hydepark. 

It then became necessary to show a division draft of the 
town, to do which, the plaintiff offered in evidence what was 
called the proprietors' records. These were objected to, but 
admitted to be used in connection with other evidence, to make 
out a division draft. The ground of the objection does not ap- 
pear, nor are the records referred to. Of course, no argument, 
for or against them, can avail any thing. 

The best evidence, which the nature of thecase will admit of, is 
always required. To prove a division draft of a town, among the 
proprietors, the records would be the best evidence. If no re- 
cords can be found, witnesses may be called to prove the fact. 
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When a town has been allotted, and lines and comers made to t 5Kff* 
the lots, after many years acquiescence, in the absence of all t ^ 7m 
other proof, a practical division may be proved and relied on. ^ wjm 
In the present case, what was called the proprietors' records, to- Wt *j t1 ^ i 
gether with the town records, were given in evidence, and a 
practical division proved by witnessess. And having resorted to 
all the modes of proof, it is presumed the court will sustain this 
part of the case. 

II. Possession, under color and claim of title, at the time the 
trespasses were committed, is sufficient tide on which to main- 
tain this action against a stranger. And an entry upon land , 
under color and claim of title, and taking timber therefrom, and 
licensing other people so to do, at different times, and selling and 
conveying part of the lot, on which the entry is so made, and li- 
censes so granted, constitute such a possession in the person ma- 
king such entry, as will enable him to maintain this action against 
a stranger committing trespasses thereon. Such was the opin- 
ion of this court in Doolittle v. Linsley, 2 Aikens' Rep. 155. 

Defendant and Noyes recognized plaintiff as the owner of the 
lot, when they purchased the mill privilege of him and took a 
deed of it in 1825. 

Selling the land for a mill to be erected thereon, claiming the 
whole of the lot from which the same was sold, and selling tim- 
ber at the same time and to the same persons, could not have 
been taken as mere acts of trespass in Sawyer, but the whole 
carried such an appearance of claim of ownership as would have 
made Sawyer liable to the owner of the land, in an action of 
ejectment, as soon as the timber was taken. 

Defendant claimed no title but acted under a license from the 
plaintiff, and the plaintiff made the act his own by granting the 
license. If, by these acts, the plaintiff, on the 1st day of May, 
1828, had acquired a possession of the land, sufficient to render 
him liable in ejectment to the rightful owner, (if there had been 
any other owner than himself), he certainly had sufficient title to 
enable him to maintain the action of trespass, against persons ha- 
ving no title nor claiming any. 

In relation to lot No. 31, — the vendue deed from Lothrop to 
Sawyer and McDaniel ; Sawyer and McDaniel's sale of part of 
said lot to Smith, in 1826; the licenses proved to have been given 
by Sawyer and McDaniel to other persons to enter upon the lot 
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L yi£rt* 9 and take timber therefrom ; — all prove <a possession under color 
>&• and claim of title. 



Sawyer 



The defendant, by obtaining licenses of the plaintiff to enter 

Mowtead. U P 0D ^ ie land, from time to time, to do certain acts authorized 

by the license, and committing trespasses at the same time, and 

pretending they were authorized by the license, admitted the 

plaintiff's title. 

If obtaining licenses was not an admission of title, setting up 
the same as a defence to this suit, and reljing thereon, as matter 
of justification of the breaking and entering, was certainly an ad- 
mission of title. 

By every rule of practice yet adopted in courts, the defend- 
ant, by justifying the act complained of, has been held to ac- 
knowledge or admit the plaintiff's title to the thing injured, and 
right to recover for the injury done, provided the justification 
was not made out, and certainly no reason can be given why the 
rule should be abandoned in this case. 

It may be contended that it is only in special pleading where 
the rule contended for prevails; that, it being one of the qualities 
of a special plea that it admit the facts stated in plaintiff's dec- 
laration, had the defendant pleaded the licenses specially, 
be must have admitted the plaintiff's title to the land, in or- 
der to set up the licenses in defence, but having pleaded the 
general issue, he can avail liimself of them, without admitting 
the plaintiff's title. 

The answer to all this is, that special pleading is only a rule 
of practice adopted by courts, and in cases where the act com- 
plained of by the plaintiff is not denied, but a right to do the 
same is claimed by virtue of a license coming from the plaintiff, 
courts have said that such claim of right shall be shown by a 
special plea, and this is done for the purpose of apprizing the 
plaintiff that he must bring no witnesses to prove bis declaration, 
but must come prepared to resist the plea. 

It is the fact pleaded, and not the mere manner of pleading 
it on paper, that gives to it the effect which usually follows. If 
the defendant plead the general issue first, and then the special 
matter, in due form, the operation is the same. If he plead the 
general issue, and give notice of the special matter, the effect 
is the same. If he attempt to prove it, and set it up in defence, 
or, in the latter case, if it come out in proof from the plaintiff's 
witnesses, and under the plaintiff's own showing, if the defend- 
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ant avails himself of it, he admits the title, if he does not admit **"»hk 
it by obtaining the licenses in the first instance. So that it mat- in- 
ters not whether it be pleaded specially, or notice be given un- ~^ 
der the general issue, or it be given in evidence under the gen* M *^ 
eral issue. For if the defendant set it up as a defence, and prove, 
or attempt to prove or avail himself of it, if proved by the 
plaintiff, it is a sufficient admission of title in the plaintiff to 
warrant a recovery in his favor, provided the defendant fail to 
make out his justification. 

HI. A license to enter upon land, for certain limited purposes, 
cannot be extended to any other purposes than those to which 
it was so limited, and if the person so licensed does any other 
act upon the land than such as was warranted by the license, 
and for which an action of trespass for breaking and entering 
could be maintained, provided no license had been given, the 
same form of action can be sustained, notwithstanding the license, 
and if the license be pleaded specially in such case, and the 
plaintiff rely on the abuse as a substantive cause of action, or 
distinct injury, for which he is seeking to recover compensation, 
he must new assign the excess or abuse, and show by the new 
assignment, that he brought his suit for other and different tres- 
passes than those covered by the license. See 1 Chitty PI. 516, 
617, 547. 5 Wms. Cases, 805. 3 B. & A. Rep. 443. 1 
Saund. Rep. 300, a. 2 id. 5. Hubbell v. Whtdtr, 2 Aik. 
Rep. 359. 

The opinion of the court was delivered by 

Williams, Ch. J. — This is an action of trespass quare 
ctausum /regit. The close, of which the plaintiff declares that 
be is seized, is described as Lot No. 26, in the division laid to 
the right of Jonathan Brewster, and Lot No. 31, in the third 
Division of the original right of Efihu Marvin, in Hydepark. 
To maintain this action, it became necessary for the plaintiff to 
shew either a title or a possession of the premises, and, that 
defendant had committed the injury complained of; and it also 
became necessary for the plaintiff to shew, that the lands, where 
the trespass was committed, had been severed or located to the 
rights, and set apart as the lots, numbers, and divisions described 
in his declaration. 

In the action of trespass it is sufficient for a plaintiff to prove 
a possession of the locus in quo. A mere prior occupancy, 
however recent, is sufficient against all, except those who can 
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1 T^ § prove an older and better title. The case of CaUtru v. Gm- 
&?• p tr ^ 4 Taun. Rep. 547, decides, that very slight evidence of 



fc possession, is sufficient to enable the occupant to maintain the 

Ncwtad. act,on against the wrong-doer. \ Possession implies an entry on 
the land, and, without title, such an entry is in itself a trespass 
on the real owner, yet, a series of such trespasses, continued for 
fifteen years, extinguishes the right of the real owner, and gives 
• a title to the occupier. To constitute a possession, no doubt, 
| there must be an exercise of acts of ownership on the land it* 
self. It is not necessary that the land should be enclosed by a 
fence, as is sometimes understood. Indeed, the court, in the 
; case oi Jackson v. Schoonmaker, 2 Johns. Rep. 230, attached 
no importance to the fact, that land had been enclosed by a 
possession fence. In the case of Ellicot et al. v. Pearl, 10 
Peters' Rep. 412, it appears that the circuit court were request- 
ed to instruct the jury, in effect, that possession must be taken 
either by an actual residence or enclosures. They instructed the 
jury that if they found the defendant had had possession by an 
actual residence, or by improvements, with the intention of ta- 
king possession, it was sufficient. This charge was sanctioned 
by the Supreme Court of the United States. In giving the 
opinion of the court, Justice Story remarks, that " the erec- 
" tion of a | fence is nothing more than an act, presump* 
" tive of an intention to assert an ownership and possession over 
*' the property. But there are many other acts, which are 
" equally evincive of such an intention of asserting such owner- 
" ship and possession, such as entering upon lands and making 
" improvements thereon, raising a crop of corn, felling and sell- 
" ing the trees thereon, &c. under a color of title." Similar 
to this, was the decision and language of the court in this State, 
in Doolittle v. LinsUy, 2 Aikens' Rep. 155. The action was 
for a trespass on a timber or wood lot. The plaintiff only 
proved a claim of title, and that he got wood and timber on the 
the same for two years. The court instructed the jury, " that, 
" if the plaintiff had commenced the first possession upon the 
" lot, by cutting timber and wood thereon, (the same having 
" been previously surveyed, and the lines marked,) claiming 
" title thereto, and had continued that possession, by repeatedly 
" getting timber and wood from the lot, he could maintain 
" this action against a stranger." This charge was sanctioned 
by the supreme court, and they considered those acts done by 
the plaintiff, connected with his claim of right, as sufficient, if 
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continued for fifteen years, to give a tide by the statute of limi- lM S^ 9 
tations. It is to be noticed, that, in all these cases, great stress 1837 -' 
is laid on the claim of title. The same acts and doings might fa 
be considered as acts of trespass, or of possession and owner- Nei^. 
ship, according to the claim set up by the person performing 
them. Cutting wood and timber from year to year, disclaiming 
any ownership, or perhaps without any claim of title, might be 
considered as nothing more than trespass, and no evidence of pos- 
session ; whereas, the same acts on a lot of land marked out, or 
the boundaries of which were designated by a survey or deed 
recorded, or by known and acknowledged metes and bounds, 
and under a claim of title, would be treated as unequivocal acts 
of possession. Cutting wood on one's own land, is an act of 
ownership, but on the land of another, a trespass. There can 
be no doubt, in the present case, but that the claim of title, on 
the part of the plaintiff, was an important item in the proof, as 
establishing the fact of his possession. The deed from Matthew 
Franklin to him, dated 30th October, 181 1, shews that he had 
a claim of title to the right of Jonathan Brewster, as there is 
but one right of that proprietor in the town. The vendue deed 
from Lothrop to the plaintiff and McDaniel of the right of Elihu 
Marvin, shews a similar claim to that right, and it did not ap- 
pear that any other person had ever claimed those rights, or set 
up any claim to the lots in question. 

In the order of the trial, the plaintiff endeavored to shew that 
the locus in quo was severed to the divisions and rights as set 
forth in his declaration, and for this purpose, he introduced evi- 
dence to shew a division and draft. Without entering particu- 
larly into the evidence, it is sufficient to say, that we consider 
the testimony as properly admitted, and the division and draft as 
proved. It shews a division in fact, acquiesced in by all the 
proprietors, or, at least, not questioned by any. It is scarcely pos- 
sible to prove a legal division in any of our old towns. Hence, 
all, which has ever been required, is to shew a division in (act, 
and this pre-supposes, that no evidence of a legal division exists* 
An imperfect division, evidenced by a plan, or even by parol, 
acquiesced in by the proprietors, is always held as a good divis- 
ion, binding on them, and clearly is good against strangers* The 
defendant in this case had recognised this division, so far as it 
respects No. 26, by accepting a deed of part of the same. 

Considering that the plaintiff had shewn a claim of title to 
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the rights of Brewster and Marvin, and that the lots No. 96 and 
31, were set apart to those rights, we must next inquire, wheth- 
er the evidence established such a possession in him, as to enable 
him to maintain the action of trespass against a stranger, accord- 
ing to the principles already advanced. The court charged the 
jury, that, for the purposes of this action, a sufficient title had 
been shewn, if the jury believed the witnesses of the plaintiff. 
We coincide in the opinion with the court below, that the testi- 
mony on the part of the plaintiff was sufficient, but in reviewing 
their decision, it will not be expedient to separate the testimony 
of the plaintiff from that introduced by the defendant, but to 
examine the evidence in connection. 

It appears that, previously to 1628, Newland, the defendant, 
had leave to enter upon lot No. 26, and take therefrom the 
fallen or down timber, saw the same on shares, and render to 
the plaintiff his share ; and that he did so enter and take the 
down pine timber. That of No. 31, the Marvin lot, claimed 
by plaintiff and McDaniel, they sold fifty acres to one Smith, 
although no deed was given, and Smith built a log house there- 
on, and then abandoned it ; — that plaintiff and McDaniel, who 
were generally reputed owners to both lots, licensed other per- 
sons to take timber on both lots ; — that the plaintiff sold a mill 
privilege on lot No. 26, to the defendant and one Noyes, 
and gave them permission, on the completion of the pur- 
chase, to take all the timber, except pine, which they might 
need about the erection of the mill dam, floom, be, and they 
accordingly did so from time to time, and spruce timber bad 
been cut and used in and about said mill dam. The defendant 
gave evidence, tending to prove another agreement, by which he 
had permission to take the standing pine timber, and that in pur- 
suance thereof, both greeo and old timber were taken from both 
the lots, sawed into boards and divided ; that the boards were 
stuck up at the mill, marked "Sawyer," and " McDaniel and Saw- 
yer," part of which had been removed by plaintiff, and a large 
part thus marked still remained. The claim of the defendant, 
that he took this timber by permission of the plaintiff was at 
least, an acknowledgment that the plaintiff claimed, or had title 
to the lands in question, h is to be observed, that these acts of 
the defendant or Noyes, done by the permission of the plaintiff, 
are to be considered as though done by the plaintiff himself. 
These several acts, done and performed from time to. time, from 
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before the year 1828) to the commencement of th'13 suit, th$ ^JjJ^, 
plaintiff, claiming to b^theovfn^r of the lots, must be coqpidered, lt ^' 
as they ever have been, as acts of ownership and possession, on *•**•• 
the part of the plaintiff; — so much so, as to. ha,ve subjected hira ***?**'. 
to an action of ejectment at the suit of the true owner, if there 
is any other owner but him apd tjie representative* of McDan- 
iel, and if continued for t,he period of fifteen years^ would have, 
given them an absolute title against every one. Th? case of 
Doolitth v. Linsley, to whicjb. 4 we. have already adverted, as wellj 
as the other cases, ace decisive tha v t the plaintiff had a sufficient 
possession to maintain this action against a stranger to the title. 
These are probably the principal questions involved in the cpq 
troversy between the plaintiff and ' the defendant. There are, 
however, some other questions of minor importance, to which 
our attention has been called, an,d which must, be noticed. 

As it regards the license, it is to. be observed, that, from the.\ 
charge of the court, the jury must have found no license given 
to cut the green or standing' timber. Nor ca,n we see, from, 
the case as presented, how qny question in relation to the license, 
as a defence, could have arisen. No license was pleaded, but 
evidence, it appears, was receiyed wit,hou^ objection, and 
the attention of the court was directed to it. The defendant 
could not, withoi^t a, plea^ or notice, rely on the Kceuse qs a jus- 
tification. The evidence introduced by the plaintiff, on the sub- 
ject, showed the acts done by the. defendant, by. plaintiff's permis- 
sion, as acts of ownership done by himself* For what was done 
by his permission is considered as done by him. The defend- 
ant was not, on this account, entitled to rely on it as a justifica- 
tion, without a plea to that effect. Nor can the plaintiff con- 
tend, that the defendant w^s estopped to deny his title. A plea 
of justification qdmits a title, but if pleaded with the general is- 
sue, the plaintiff must still give evidence of his title. On the 
evidence, the court was requested to charge the jury, that, if the 
defendant had a license in part to enter upon the lot, his entry 
would be legal, and that, if he exceeded his authority, [he would 
be liable for the excess, in this action. The distinction between 
an authority in law, an abuse of which renders the person a 
trespasser ab initio, and an authority in (act, when such license 
is exceeded, and the person is liable only for the excess, is fa- 
miliar. From the remarks already made in relation to the plea, 
as well as from the evidence detailed, it is obvious that no ques- 

Vol. ix. 50 
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lion, arising on this distinction, is here presented. There is 
nothing by which we can learn, that the defendant entered for a 
g^,, lawful purpose, to wit, to cut the fallen timber, and then exceeded 
Newtend. his permission ; but on the contrary, the whole purpose and in- 
tent of the defendant may have been to cut the green timber, for 
any thing which appears in the case. But further, if the de- 
fendant had pleaded a license to enter, the plaintiff could have 
replied the excess, and recovered therefor, if the evidence was 
sufficient. And if he pleaded the general issue and gave 
notice of a license, the plaintiff could then have recovered for 
what the defendant had done beyond the limits of his authority. 
This doctrine was established in the case of Hubbell v. Wheeler, 
2 Aikens' Rep. 359. The jury, as has been remarked, must 
have found no license to cut the timber ; so that if the pleadings 
had assumed a shape to present these questions distinctly, the 
result must have been the same. From a view of the whole 
case, we are satisfied the plaintiff showed a sufficient possession 
of the locus in quo ; that the defendant set up no justification 
in such a manner as that he could have availed himself of it, if 
the facts would have warranted it ; and from the evidence and 
the finding of the jury, it is evident he was not justified in enter- 
ing upon the land and cutting the timber, for which the suit was 
instituted. 

The judgment of the county court is, therefore, affirmed. 
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George W. Goodrich v. George Mott. Grand u», 



A receipt, which contains no contract, although executed at the tame time, . 
and in reference to the same subject matter of the contract, need not be 
produced in evidence of the contract. 

And if such writing or receipt contain the contract, and is not in the power 
of the party, it need not bo produced. 

If an attorney receive a demand for collection, and the debtor leave de- 
mands with the same attorney for collection, the avails to be applied on 
the first demand when realized, this creates no lien on the demands left by 
the second creditor, in favor of the first creditor or of the attorney, tor the 
security of the first debt. 

In soch case, the attorney, in making the collection for the second creditor, 
acts solely as his attorney, and such creditor has the right to control 
such demands, without consulting the attorney. 

In order to create a lien for the security of the first debt, a contract to 
that effect is necessary, which should be distinctly notified to the officers 
and debtors, in the secondary collections, or they will be allowed to take 
the directions, and make payment to the nominal creditor in the execution. 

How the officer may make the execution his own, by acts, showing his in- 
tention, ttnderstandingly made, t# adopt them as such. 



1837. 
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^Smlnb This w*s an action of trespass on the case against "the defen- 
1837 dtknt for neglect of duty, as constable of Alburgh, in not collect- 
' Goodrich, ra 8 an execution in plaintiff's favor, against Emerson, Hazen, 
and Reynolds, issued on a judgment rendered by the county- 
court, for this county, tkt their April Term, 1884. 

It appeared in evidence, on trial of this cft&e in the county 
court, before thejury, that Giles Harrington, an attorney, had in 
his hand?, for collection-, a demand in favor of one Root, of Troy, 
N. Y., Against this plaintiff, signed by one Ladue, as surety. 
Goodrich and Ladue, in order to raise the rrioney for Root, put 
the note in plaintiff's favor against Emerson, Hazen, and Rey- 
nolds, into Harrington's hands for collection, the avails, when 
realized, to be "applied on Root's demand. Harrington receipt- 
ed the demand, in the ifeual mode, to Ladue. The above ex- 
ecution was obtained on this demand, fend by Harrington put in- 
to defendant's hands for collection, and by direction of plaintiff's 
attorney, levied upon certain property of Hazen. Hazen and 
defendant both knew the purposes, for which Harrington was col. 
lecting the execution, and Harrington never consented that 
Goodrich or Ladue Should control it, but they 'did so contrcl 
the collection of it, that riothing was or could be collect- 
ed on it, to winch defendant assented, without consulting 
Harrington, and the demand of Root has remained all along un- 
collected. 

It appeared that defendant had sometime procured an alias 
execution on the judgment, and had made a commitment there- 
on, with a View to hfe own indemnity, *artd that, during the pen- 
dency of th ; s suit, he had paid Harrington fifty dollars, in con- 
sequence of his own liability. 

In the course of the trial, the defendant called for the produc- 
tion of the receipt, executed by Harrington to Ladue, as being 
the primary evidence of the contract, by which Harrington re- 
ceived*, and was collecting the demand. The court held the 
plaintiff not bound to produce it, without notice. 

1rhe court charged the jury, that, " if the demand had been 
" lodged with Harrington, as attorney of Root, under a contract 
" that he should collect it, and apply the avails on the demand 
"in favor ol Root against Goodrich and Ladue, that contract 
" created a lien on the demand for the benefit of Root, which 
" neither this defendant, nor the debtor in the execution, could 
" defeat, provided they icted with notice of such tontrafct. If, 
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" therefore, they found the contract proved, and found the defeo- °JJ|^J^' 
" dant had reasonable notice of it, they would consider any as- 1637a 
" sent or agreement of the plaintiff and Ladue, to what the de- Goodrich 
" fendant did, of no avail in his defence." 

To the forgoing decision and charge the defendant excepted. 

Smalley tf Adams, for defendant. 

Q. Harrington, for plaintiff. 

1. The defendant having given plaintiff no notice to produce 
the receipt, the latter was not bound to produce it. 

2. If the demand was legally in Harrington's hands, for the 
benefit of Root, and notice of that fact carried home to the oflfc 
cer and the plaintiff in the execution, the interference of Good* 
rich and Ladue, ought not to have been regarded by the defend*- 
ant. Lampson v. Fletcher, 1 Vt. Rep. 168. 2 Aikens' Rep* 
373, . Strong v. Strong, and the cases there cited, 

The opinion of the court was delivered by 
Redfield, J. — The decision of the court, in relation to th£ 
receipt of Harrington, was undoubtedly correct. It does not ap* 
pear that this receipt contained any contract or expressed the 
terms, upon which Harrington was to collect the demand. If ft 
was a receipt in the usual form, it would not. Had it contained 
the contract, by which Harrington claimed a lien upon the de- 
mand, distinct from the interest of Goodrich and Ladue, it nok 
being in the power of the real plaintiff, Root, but of the defen- 
dant, the former could not be required to produce it. For th£ 
rule, requiring the plaintiff to produce the best evidence his cas6 
admits of, is always to be qualified by the consideration that ft 
must be in his power. And if Ladue is to be considered as the 
real party defendant in this suit, he could not be compelled td 
testify or to produce this paper, on a svbpana duces tecum, and 
therefore the paper was not in the power of Root, who is th* 
real plaintiff. 

Upon the other part of the case, we think the testimony did 
not tend to show any specific assignment of the demand to Root^ 
either by way of sale or collateral security. It would seem ra> 
ther like an assignment by Goodrich to Ladue, who was his sure- 
ty, and that, in the collection, Harrington acted as the attorney 
of Ladue ; and that Ladue really had the exclusive control of 
the demand. This is in substance the common case of an at- 
torney, staying one collection at bis own risk, for the purpose of 
being employed in other collections, the avails of which it is un- 
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G jJ"J££' derstood shall go to liquidate the first demand. In such cases, 

I837 - it is always considered, that the attorney in the second instance 

Goodrich, acls M l ' ie attorney of the creditor in the recovery of the demands, 

Mott. an( * that such creditor has the control of the collections, until the 

money is realized, when the attorney has the right to apply it 

on the first demand, but that neither he nor the first creditor has 

any interest in the demands. Such, we consider, the testimony 

tended to show this case, and the charge, in this particular, was 

erroneous. 

In order to create a Ken in favor of Root, there should have 
been a distinct contract to that effect, and this should have been 
unequivocally notified to defendant, or he would be fully warran- 
ted in taking the direction of the judgment creditor and Ladue, 
as he did. 

The acts of the defendant, in paying fifty dollars and in taking out 
an alias execution and making a commitment, might have been 
important in another view of the case, not presented by the coun- 
sel, i. e. in showing that defendant had adopted the execution 
and taade it his own. Or they might have been done under a 
mistake of the facts, in relation to Harrington and Root's inter- 
est in the demand, or for the purpose of buying his peace, and 
to induce a compromise, in which sense they would not be im- 
portant. But as this point was not presented to tne jury, it is 
only important with reference to a future trial. 

The judgment of the county court is reversed and a new trial 
granted. 
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January Term, 1837* 



Present, Hon. CHARLES K. WILLIAMS, Chief Justice. 
" STEPHEN ROYCE, ) 
" SAMUEL S. PHELPS, } Assistant Justices. 
" ISAAC F. REDFIELD, > 



Phelps & Bell t>. Nathan Woop. j£2£ 



1837. 



The jurisdiction of a justice of the peace, in the action book of account, " 
is not affected by a charge made through mistake. 

Neither is the jurisdiction, in such case, affected by the accruing interest 
during the pendency of the suit, or by a charge of interest, which the 
plaintiff might recover, if the suit would warrant a recovery to that ex- 
tent. 

Whether services, charged in plaintiff 's account, were performed by him,at 
the request of defendant, is a matter of fact for the auditor to determine, 
and, unless it appears that he found the fact, without any evidence, it pan- 
not be assigned as erro . 

If the plaintiff bring a suit before a justice of the peace, who once contin- 
ues the cause, and is absent at the second time appointed, by which the 
suit is necessarily discontinued, he may bring another suit within one 
year after such discontinuance, and the statute of limitations will not be 
a bar to the suit, unless the cause of action had become barred before the 
commencement of the former action. 
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fanuar 1 ' &UC ^ di8Continuanc6 > although not within the terms of the proriso of the 
1637. statute of limitations, in relation to suits failing of trial on the merits, is 



- so far within the equity of such proviso, as to prevent the statute from 
Phdp^Bell attaching . 

Those general provisions, in our statute relating to judicial proceedings, 
which are framed with particular reference to the county and supreme 
courts, must, when necessary, be applied to justices* courts, with such 
qualifications, as are requisite to effect the object intended by the legisla- 
ture. 

This rule of construction is peculiarly applicable to statutes of limitation. 

This was an action of book account, sued before a justice of 
the peace, and carried, by appeal, to the county court, and re- 
ferred to auditors. By the report of the auditors, it appeared 
that the plaintiffs' account, as presented before them, contained 
one item of interest of $ 1 0, and that the sum of the debit side 
of such account was $100,58, upon which the defendant con- 
tended, that the county court had not appellate jurisdiction of 
the cause. 

The plaintiffs, also, charged the defendant a bill of cost in 
chancery, in a bill of foreclosure, in favor of one Hart against 
Dickenson and others, upon lands in Middlebury, upon which 
defendant had a subsequent mortgage. It is found by the au- 
ditors, that the bill of foreclosure, although in the name of Hart, 
was for the benefit of defendant, he having contracted to buy 
{he premises, which contract was afterwards consummated, and 
defendant haying paid to plaintiffs another bill of cost in eject- 
ment, in regard to the same subject matter, and between the 
§ame parties. From which, and other similar circumstances, the 
auditors find that the bill was brought at defendant's request, end 
allow the charge against him. 

It was. conceded on triaj, by both parties, that two of plain- 
tiffs* charges Sgajnst defendant, of $5 each, were charged by 
mistake, and should not have been entered against defendant at 
ajl. These charges, and that for interest were disallowed. 

The l^st charge in plaintiffs- account was more than six 
years anterior to the date of his writ in this suit, and the action 
wqg admitted to be barred by the statute of limitation, (which 
defendant insisted upon before the auditors,) unless it was saved 
by a former §uit, brought by plaintiffs within six years, before a 
justice of the peace and by him once continued, and, the justice 
being absent, at the time, to which the cause was continued, the 
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suit failed, without the fault of the plaintiffs, and this suit was jj*£^ 
brought immediately after, six years having elapsed before the J837 - 
discontinuance of the former suit. The auditors reported in fa- PhelpttBeU 
vor of plaintiffs, and the county court accepted the report. w ^ 

Starr fy Bushnell, for defendant . 

From the facts found by the auditors, the plaintiffs are not en* 
tided to recover. 

I. The auditors do not find that the plaintiffs were employed 
by the defendant to foreclose the mortgage, or that the defendant 
ever agreed to be accountable for the costs of the foreclosure, one 
of which facts was necessary to be (bund explicitly, to enable 
the plaintiffs to recover, the defendant not being a party to the 
foreclosure. The auditors merely say that, from certain facts and 
circumstances, ( which they state,) they infer that the foreclosure, 
was prosecuted by defendant's advice and consent ; which is 
not a sufficient finding in this case. 

II. The action was barred by the statute of limitations. If 
the taking out of the previous writ by the plaintiffs would have 
prevented the operation of the statute, under some circumstances, 
it did not in this case. 

The previous suit was abandoned voluntarily by the plaintiffs, 
any justice of the peace in the county having power, by the 
statute, passed Oct. 6, 1632, to adjourn the cause. 

III. The court had not jurisdiction of the case. The debit 
side of plaintiffs' book exceeds $ 100. The error in the char- 
ges, admitted to have been made by mistake, was discovered on 
trial, and was not apparent on the plaintiffs' account. The char- 
ges by mistake, which have been decided not to have the effect 
to take the jurisdiction from the justice, are those where the 
mistake is apparent on the account, or is made so by the plain- 
tiff, by a credit of the error, on the presentation of his account. 
Catlin v. Aiken, 5 Vt. Rep. 179. Stone v. Winslow, 7 id. 
338. 

S. S. Phelps, for plaintiffs. 

I. As to the question of jurisdiction. 

1st. This case falls within the principle of Catlin v. Aiken, 
5 Vt. Rep. 177. 

The account is made to exceed the limits of a justice's juris- 
diction, by an error apparent on the face of the account. 

Certain charges are, by mistake, footed and posted twice from 

Vol. ix. 51 
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jm«y, ^ e dockets, and by this means the footing of the account, in- 
1837 • . eluding the same item twice, is made to exceed one hundred dol- 



W&d. 



Phcl K. tBcl, lais. 

Suppose the plaintifis are turned round to their suit in the 
county court, would they not be obliged to treat their claim as 
less than $100? 

Again, suppose the plaintifis had, upon hearing before the au- 
ditors, entered a counter credit to correct the error, would the 
case have been different ? 

How is this case different from a misfooting of the account ? 

3d. The account is made to exceed the jurisdiction of the 
justice only by the addition of interest. Exclude this, and the 
account, including the double charge of the same item, falls with- 
in the justice's jurisdiction. 

Now, if we deduct the interest, accruing since the trial before 
the justice, we restore the jurisdiction. 

II. Upon the merits of [the claim no question of law arises. 
The report is somewhat informally drawn, but it contains 

only a statement of the evidence, upon which the auditors found 
the facts for the plaintifis. 

III. Upon the question under the statute of limitations we 
have to say, 

1st. That the statute never runs against the party, while he is 
pursuing his claim by action. 

The first suit was brought before the statute had run, and thus 
the claim was saved. 

The accidental failure of the suit, by the absence of the jus- 
tice, on the day of the trial, would not bring the case within the 
statute. 

Had the plaintifis voluntarily withdrawn their suit, the case 
might have been different. 

There are but two points of view, in which this statute may 
be regarded ; — As proceeding upon the presumption of payment, 
or as a mere rule of policy. 

The presumption of payment never arises when a suit is brought 
within the limitation, and most certainly such presumption is not 
aided by an accidental discontinuance, which, from the constitu- 
tion of a justice court, often occurs* 

Regarding the statute as a rule of policy, merely, we could 
never apply it to a case like this. If the party brings his action 
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within the specified period, he complies with the rule, and is not £*££; 
chargeable with negligence. If the suit fail without his fault, 1837, 
and he bring another action speedily, it would be extremely hard «*!,»* Beii 
to interpose a presumptive bar, founded on no better reason than w v ( ^ d> 
unavoidable delay. 

The opinion of the court was delivered by 

Redfield, J. — The first objection to the report is virtually 
disposed of, by tLe case of Catlin v. Aiken, 5 Vt. Rep. 179. 
A mere mistake in charge, whether it be corrected by a credit 
or erasure, or stand uncorrected, is not to affect the jurisdiction 
of the court. It would be almost too gross an absurdity to 
merit refutation. When the statute speaks of the "debit side 
of plaintiff's book," as a limit of the jurisdiction of justices of 
the peace, in actions of book account, it is intended to express 
the " plaintiff's book," as understanding^ made up by him. Not 
that the question of jurisdiction is to be made to depend ulti- 
mately upon the plaintiffs right to charge, but upon what he did, 
in fact, charge, as a serious claim, in the shape of book debt. It is 
not necessary to decide here, what would be the effect of plain- 
tiff's erasing from his account items of charge, when he aban- 
doned all claim to recover them, if they had been originally and 
intentionally charged to defendant. It is difficult to perceive 
how that could injure defendant ; — but, surely, a mere mistake, 
either in charging or posting, should no more affect the question 
of jurisdiction, than a mistake in footing up the account. 

The charge of interest, too, it is equally well settled, does not 
affect the jurisdiction. Stone v. Winslow> 7 Vt< Rep. 338. It 
would be monstrous injustice to hold, that the accruing interest, 
during the delay occasioned perhaps by defendant's appeal, 
should oust the jurisdiction of the court, which alon ehad 
jurisdiction of the case, when the suit was instituted. But 
it is evident no charge of interest, unless perhaps interest 
accruing by express contract, which is not often the case in this 
action, could so affect the book, that the plaintiff might not be 
permitted to waive the claim. It is an accident of the claim, 
and not of the substance of the charges, and, like a claim for 
exemplary damages in trespass, may always be waived. 

Whether the defendant employed the plaintiffs to perform the 
services charged, or they performed them unasked, or for some 
other person, is a question of fact, resting exclusively with the 
auditors, and which they have determined, in this case, in favor 
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Additon, Q f plaintiff*. And although the testimony might have been 

l837 - doubtful, yet, there being some testimony for them to weigh, 

fha ¥J ^ n we cannot now inquire, whether, upon the whole, they decided 

w<£d M we s ^ ou ^ h* ve done. 

The statute of limitations presents a question of more diffi- 
culty. The first suit was commenced in time, and it was rfu- 
continued, but without ihejault of plaintiffs. If we hold the 
debt barred, it was barred without the laches of the plaintiffs ; 
and when no diligence on their part could have prevented it. 

If the plaintiffs bad discontinued their own suit, or voluntari- 
ly become non-suit therein, it is evident they could not rely upon 
that suit to prevent the operation of the statute of limitations. And 
the statute, in terms, does not extend to the case of a former 
suit, discontinued without the fault of the plaintiffs. The stat- 
ute provides, that when any such suit shall fail, by reversal on 
writ of error, motion in arrest of judgment, plea in abatement, 
or on demurrer, " and the merits of the cause ehall not be tried," 
the plaintiff may, from time to time, commence another suit 
within one year after such judgment reversed, be. It is evi. 
dent this exception, or proviso of the statute, was intended to 
reach all those cases, where a suit was brought, and the merits 
of the action failed to be tried, without the fault of the plaintiff, 
and the period of limitations had become complete during the 
pendency of the suit. So that the present suit is clearly within 
the equity of the proviso, although not strictly within its terms. It 
may be said , too, that, should a suit be abated, without a plea, but 
on motion, as may sometimes be done, the case would not come 
within the exception. The same is true, where the plaintiff is 
compelled, by some error in pleading, variance, or otherwise, to 
become non-suit, without his own fault. And no doubt these 
and many other cases, not coming technically within the terms 
of the proviso, would still be held to come within its equity. 

Such, indeed, has been the construction of the statute of lirai- 
tions, that many cases, not within the equity of the statute, but 
within its terms, have been excluded from its operation. Any 
fact, which goes conclusively to rebut the presumption of pay- 
ment, from the lapse of time, is permitted to obviate the eflect 
of the statute. A new promise, even in the case of debt on 
judgment, is held to have this effect. Gailer v. Grinnel, 2 
Aik. Rep. 349. What has been said, in some of the cases, of 
a new promise, giving a new cause of action, founded on the 
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consideration of the moral obligation to pay the pre-existing j£JJjJ* 
debt, has very little application to the action of debt, and is 188y - 
rather specious, than substantial, as applied to the action of as-p^ipg^Beii 
sumpsit. The true reason, why a new promise takes any case w £^ a 
out of the statute of limitations, is, that it conclusively rebuts 
the presumption of payment, and shows the case not within the 
equity of the statute. 

In Ferris v. Barlow, 8 Vt. Rep. 90, it was held, that the time, 
during which a debtor remained in jail, would not be reckoned in 
computing the eight years from the rendition of the judgment, in 
order to fix the time of such judgment being barred, and that, 
after his release from jail, the statute would begin to run, as from 
the rendition of the judgment. In Hall v. Hall, 8 Vt. Rep. 156, 
it was held, that the statute of limitations will not operate upon 
a judgment apparently satisfied by levy upon lands, acquiesced in 
by both parties, although defective and afterwards so adjudged. 

In the case of Baxter v. Tucker, 1 D. Chip. Rep. 353, it 
was decided, that the statute of limitations did not run against a 
scire facias, brought to revive a judgment, when the execution 
had been levied upon property not the debtor's. These cases 
are all decided upon the principle of regarding the spirit and in- 
tent of the statute, rather than the strict interpretation of its 
terms. We are inclined to adopt the same doctrine here, be- 
cause we think it just and well warranted, by decided cases in 
reference to this subject. As a general rule, I should be averse 
to adopting such a rule of construction, in regard to other stat- 
utes, as being unsafe and unsatisfactory. But statutes of limita- 
tions regard the remedy, and, being founded upon an arbitrary 
ground of presumption, require to be liberally expounded to pre- 
vent injustice. To such an extent have the courts, in some in- 
stances, carried this doctrine of the equitable construction of the 
statutes of limitations, as to infringe their just operation. But, 
in deciding the present case, within the proviso of that statute, 
saving causes when the merits have not been tried, we do not 
intend to countenance such latifudinarian construction, as has 
sometimes been attempted. 

It is evident this proviso has reference, in its phraseology, to 
the county and supreme courts, and would not be likely special- 
ly to enumerate cases, which could not there occur. A case 
there could never be discontinued on account of the absence of 
the court, for the sheriff in such case, is to adjourn the court. 
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jmS^ 9 " at * n causes before justices of the peace, there is no provision 
1837. f or t h e ca |] S e being continued in the absence of the justice, ex- 
p^ jB^cept " on the day set for trial," which has been decided not to 
wotd. a PP'y t0 caus^ once continued. State t. Bates, 3 Vt. Rep. 380* 
This, then, undoubtedly is a casus omissus, and, as such, ought to 
be considered within the equity of the proviso. The same inay 
be said of the provision of the statute for surrendering the prin- 
cipal in court, in discharge of the bail, pending the original ac- 
tion. The provisions are applicable, more particularly, to the 
higher courts, but must be appKed, mutatis mutandis, to justi- 
ces' courts. 

Judgment affirmed. 



OF THE STATE OF VERMONT. 407 



RUTLAND COUNTY. 
January Term, 1837. 



Present, Hon. CHARLES K. WILLIAMS, Chief Justice 
STEPHEN ROYCE, > 



SAMUEL S. PHELPS, $ A - ittmI r„ rf . 
JACOB COLLAMER, {*********$* 
" ISAAC F. REDFIELD, i 



Jesse Lapham v. Joseph R. Green. R„tiM»a, 

January* 

V The party in interest in a contract, resting in parol, may sue upon it. J* 37 * 



In contracts, made by agents, without disclosing the principal, the suit, to 

enforce them, may be in the name of the principal or agent. 
A dormant partner may join in a suit, or not, at the election of the plaintiffa. 

In such- cases, when the suit was not brought in the name of the party con- 
tracting ostensibly, the defendant will be entitled to make any defence, 
which he could have made, had the suit been in the name of the person* 
with whom the contract was made. 

This was an action of book account. The only question, sub- 
mitted to this court, arose in relation to an account of $44,86, 
which accrued while the business of the plaintiff, as a merchant, 
was carried on in the name of two of his brothers, Daniel and 
Anson, under the style of D. & A. Lapham, 

It appeared that plaintiff had been in business as a merchant, 
for some years previous to Sept. 1827 > at whioh time he hired 
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5ailSSi J l ^ e two brothers above named, at a stipulated price, to carry on 
I837 - his business in their own names, in which they had no interest, 



Laphom exce pt as mere agents, but, both by the plaintiff and them, it 
Qnea, was distinctly notified to the world, that they were the sole own- 
ers of the business. At the end of one year, the plaintiff re- 
j sumed the business in his own name. 

( The defendant had paid into the store, during that year, $9, 
84, which had been credited on the books kept by D. & A. 
Lapham, and defendant had taken it from their books and char- 
ged it on his account. 

The auditors disallowed both these charges, and found a bal- 
ance for defendant. The county court allowed both the debt 
and credit, and gave a judgment on the report, for plaintiff, of 
$ 10,83. The case comes here for revision. 

S. Foot, for defendant. 

The manner, in which D. & A. Lapham conducted the busi- 
ness of the store, made them partners, at least, as between them- 
selves and the world; (Gow on partnership, 11 and 15, inclu- 
sive, and the cases there cited,) and, as such, they assumed a 
joint responsibility. 

As between themselves and the public, they were not the 
agents or factors of the plaintiff, nor doing the business under 
a commission for his benefit. Third persons would have no 
concern in, as they could have no knowledge of any private ar- 
rangement between the plaintiff and the ostensible firm of D. 
& A. Lapham, and their interest or liabilities could not be affect- 
ed by any such arrangement. 

The plaintiff having publicly announced the sale of his stock 
in trade to said firm, and having thus disclaimed all interest or 
connection in the business, he cannot afterwards come in and, by 
controverting his own declarations, claim an interest, in whole or 
in part, in the debts of third persons, contracted with the firm. 

The legal interest in a simple contract resides with the party, 
from whom the consideration moves, notwithstanding it may 
enure for another's benfit. Hammond on parties, 6 & 7. 

There was no privity of communication between the plaintiff 
and defendant, as to the account made with D. & A. Lapham ; 
therefore, the plaintiff could not maintain a suit for it. 2 Taunt. 
Rep. 324. The plaintiff was a stranger to the consideration, 
and could maintain no action. 1 Str. Rep. 592. He cannot, 
therefore, have the account allowed him in this case. 



Grata. 
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This case differs from the case of Hilliker r. Loop, 5 Vt. ?***• 
Rep. 116, and the case of Bocrdman v. Keeler fy Allen, 2 id. 1637 - ' 
65, inasmuch as the contract, in both those cases, was made 
with the plaintiff. In this case, the plaintiff was unknown in 
the contract, and tad disclaimed all interest in the concern, 
and had asserted the entire interest to be in D. & A. Lap- 
ham, with whom the contract was made, or, in whose favor it 
would be implied. And to allow the plaintiff now to come in 
to falsify his own public acts and declarations, and to claim the 
benefit of a third person's liability, contracted under the faith of 
those very acts and declarations with a firm of bis own creation, 
would be giving to imposition and fraud upon the public the 
countenance of judicial sanction. 

P. Smith, for plaintiff. 

I. The principal, and not the agent, is legally interested in a 
contract made by the agent ; and this, when the principal is 
concealed. Chit. PI. 5. Hammond on parlies, 6, 32. George 
v. Ctaggctt, 7 T. Rep. 359. Wilson v. Povlter, Str. 859. 
Barber v. Dennis, 1 Salk. 68. Triswett v. Middleton, Cro. 
Jac. 653. Hilliker v. Loop, 5 Vt. Rep. 116. 

II. In this case, no injustice will be done to the defendant, 
since his set-off is allowed, the same as if the suit had been 
brought in the name of the plaintiff's agent. 

The opinion of the court was delivered by 

Redfield, J. In the case of a dormant partner, which is 
quite analogous in principle to the present, it has long been set- 
tled, both in this state and in Westminster Hall, that he may 
join, or not, at the option of the plaintiff, and, in either case, the 
joinder or omission is no ground of abatement, or nonsuit, or writ 
of error. Skinner et al v. Stocks. 4 B. & A. 437. Hilliker 
v. Loop, 5 Vt. R. 1 16, and cases there cited by the Chief Jus- 
tice. 

We consider it as well settled, that, when business is transacted 
in the name of those not interested, the action may be brought in 
the name of those in interest, without joining those, in whose 
name the contract was made, and the suit may always be brought 
in the name of the contracting parties. Teed v. Elworthy, 14 
East 210. Skinner v. Stocks, uti sup. Glossop v. Coleman, 
et al. Starkie's N. P. Cases, 25. 

If an agent do not disclose bis principal, the suit may be brought 
in the name of either. Young v. Hunter, 4 Taunton, 582. 

Vol. ix. 52 
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?^^' But in each of the above classes of cases, if the suit be not 
1837, brought in the name of the person ostensibly contracting, the 
"case must be held liable to every defence which would obtain, 
if it were so brought. In this case, although the plaintiff at one 
time disclaimed all interest in this year's business, yet it is now 
shown that it was really his. He was the party in interest and 
we see no reason why he should not recover. 

Judgment of the county court affirmed. 



Lapham 

v. 
Groeo. 
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Hiram K. Hunt b Wif e v. The Towp pf Pownal. J*"- 

le37. 



An action to recover damages of a town, or other corporation, for an in- - 
jury happening through the insufficiency of a road, which it is made 
their duty by statute to repair, is not local, so as to require the action to 
be brought in the connty where the. injury occurred. 

QiMrre : Whether any action could he here su*taine{l for such an injury 
happening without the State. 

/ If the road be out of repair, and the injury happen by reason of such want 
of repair, and the plaintiff or his agents are guilty pf no want of care 
and prudence, the defendants are liable, noi withstanding the primary 
cause of the injury was the failure of a nut or. bolt, which was insuffi- 
cient, or improperly fastened. 

If there be no fault on the part of the plaintiff, which common sagacity and 
forecast could have anticipated and provided against, and the loss be the 
combined result of accident and the insufficiency ot the road, the plain- 
tiff may recover. I 

This was an action on the case for an injury sustained by Mrs. 
Hunt, one of the plaintiffs, through the insufficiency of a high- 
way in said town. On the trial, the defendants; objected to a 
recovery by the plaintifls, on the ground, (hat the injury, com- 
plained of, occurred, if at all, upon *} highway ip \he county of 
Bennington ; — that the action was local, and should have been 
brought and prosecuted in the county of Bennington ; but the 
court overruled the objection, and decided that the action might 
be brought and sustained in the county of Rutland. 

The plaintiffs offered testimony, tending to shew, that Mrs. 
Hunt, in company with sorqe friends, at the time mentioned in 
the declaration, was travelling in a wagon, drawn by two horses 
and containing six persons and their baggage, on her way from 
Connecticut to West Haven, in Vermont ; — : that the road, on 
which the injury complained of occurred, wqs, at the time and 
place where sind when the injury was sustained, about eleven 
feet wide, that it rqn along at the base of a high, rocky and pre- 
cipitous mountain on oqe side, and having a rapid stream, called 
Hoosack river, which was considerably swollen by rains at the 
time, on the other side, that the declivity from the edge of the 
road to the water was gqite steep, and of the distance of eight 
or ten feet, and, to the bed of the river, about fourteen feet ; — 
that the road at that place had been long known as the dug-way, 
and that the only muniment on the river-side of the road was a 
small rotten poplar pole, of about four inches in diameter, with 
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KotUmi, one en d resting on the ground and the other a little elevated ;— 

1837. ' t j mtj UQ der this pole, and imbedded in the earth, was another 

But *. wife P°' e rat h er longer than the former, but which presented no ob- 

Towo of stac l e to a w^go \ running off the bank ; — that as the driver was 

*" rMl * proceeding carefully along the road at this place, the nut, which 

had been screwed on the inner end of the bolt, which passed 

through and connected the left arm of the tongue to the forward 

axletree, came off, — that the forward wheels thereupon instantly 

turned nearly at right angles with the road toward the river, 

struck and broke the poplar pole aforesaid, and the wagon, with 

all its contents, was instantly precipitated doun the bank into 

the river ; that Mrs. Hunt, thereby sustained a most serious and 

permanent injury ; — that the road in question was very much 

travelled — that the wagon was obtained of a Mr. Cooiey 

of Williamstown, was carefully examined &id in good and 

sate condition, when it left Cooiey 's house, and that, after leaving 

Cooley's house, they proceeded directly on their way, until they 

come to the dug-way ^foresaid, which 'is about two miles north 

of said Cooley's house. 

The defendants offered testimony, tending to shew, that the road 
in question was about sixteen feet wide, smooth and well wrought, 
that the surface of the road was a litfle declining from the e dge 
of the river-bank towards the mountain ; — that the wagon 
was hired of Cooiey by Andrus, as agent of plaintiffs, and that 
it was unsuitable and insufficient to carry and safely sustain the 
load, with which it was laden at the time the injury occurred ; — 
that the nut and bolt were insufficient, and that the nut was in- 
sufficiently and improperly screwed to said bolt, at the time the 
wagon was hired of Cooiey. 

The counsel for the defendants requested the court to charge 
the jury, that, if they found that the accident would not have 
happened, and the injury, complained of, would not have been 
sustained, if the nut in question had not come off, they must find 
for the defendants. They further requested the court to charge 
the jury, thai, if they found that the accident happend, and the 
injury occurred from the nut and bolt being insufficient, in them- 
selves, or from the nut being insufficiently screwed to the bolt, 
they must find for the defendants ; and that it was immaterial 
whether the insufficiency of the nut and bolt was or was not 
known to the plaintiffs' agent, when he hired the wagon, and 
that, if the nut was insufficiently screwed on, it was immaterial 
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whether this arose from the negligence of the plaintiffs' agent, or £•£*; 
of the driver, or of Cooley, the owner of the wagon. I637, 

But the court refused to charge the jury as requested, and did Uattt ^ wM 
charge that, if they found from the testimony, that that part To £ of 
of the road in question, upon which the accident happened 
and the injury occurred, was insufficient, and in want of repair, 
by reason of there not being a proper and necessary railing or 
muniment on the river-side of the road, and that the injury, com- 
plained of, occurred in consequnence of such insufficiency and 
want of repair, and that the plaintiffs' agent, in hiring the wag- 
on, used ordinary care and prudence in examining and ascer- 
taining its soundness and sufficiency, and that plaintiffs' agent 
and driver, at the time the nut came off, was driving with ordina- 
ry care, and, after the nut came off, used ordinary care and pru- 
dence in arresting the consequences of the accident, the plain- 
tiffs were entitled to recover. The court, also, charged the 
jury, that, if they found that the nut came off on account of the 
insufficiency of the nutancj bolt, pp by reason of the nut being im- 
properly screwed on, provided that was done by the negligence 
or want of care in Cooley, of whom the wagon was hired, or of 
his servants, and not by the neglecf ojr want of ordinary care in 
plaintiffs' agent or driver, the fact, 90 (bund by them, constituted 
no objection to the plaintiffs 9 recovery. To all which the de- 
fendants' excepted, and the c^se capie here for revision of this 
court. 

, for defendant j 

it is a material avennent in (the declaration, that the place, 
where this injury was sustained, was a public highway. This 
averment was traversed by the general issue, and, on trial, it be- 
came necessary for the plajqtifjs to proyp this such an highway, 
as the town were under obligation to keep in repair. The exis- 
tence of this highway w^s then, pot collaterally, but directly in 
issue, for, if this was not a highway, there could be no liability 
on the town. 

I. It is claimed on the part of the defendants, that this action, at 
common law, and by statute, is local, and can be sustained only 
in the county where the injury was sustained. 

1. At common law, all actions for the disturbance of a right 
of way, either public or private, are local, and must be brought 
in the county where the injury arose. 1 Chit. PI, 271. Gould** 
PI. 116. 7 Co. 2, b. A disturbance of this right consists in 
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the prevention of that full and perfect enjoyment of the same, as 
1837 - secured by law, and may be effected, either by the erection of ob- 



Hmt * wife stacks, or by suffering it to be so out of repair that it cannot be thus 
Tow* of U8e <i and enjoyed. 10 PetersdofFs Ab. 340, margin. Such is 
Powoai. t ^ ie nature Q f t hj s aC (i 0Q# The plaintiffs complain that they have 
been hindered apd prevented from the full, safe, and perfect en- 
joyment of this right of way, as secured by law, by the neglect 
of the town to keep it in repair, and that, in consequence of this 
neglect, they have sustained the injury of which they complain. 
So also, actions for a nuisance are local — and, in all cases, it is 
immaterial, whether the injury arose by misfeasance or nonfea- 
sance. Thus actions on the case for the continuance oi a nuis- 
ance are local. So are actions for permissive waste. 1 Taunt. 
Rep. 379. 6 id. 29. 4 M. & S. 101. 2 Bing. 263. Saund. 
PL & Ev. 918, 686. 

2. All actions are local, in which are put in issue, to be tried, 
the right and title of public or private easements. Such are 
actions for obstructing and diverting water courses. The right 
to the use of a stream of water is an easement, and may be ei- 
ther public or private. On this principle was decided the case 
of Mersey fylrwtll Navigation Co.\. Douglas, 2 East's Rep, 497, 
in which case the plaintiffs declared that they were disturbed in the 
navigation of the river Irwell, by the erection oi a dam across said 
fiver, by the defendants, to which was pleaded the general issue, 
thus putting in issue the existence of this public right, and the 
action mas ht\d local. This principle must apply to the right 
of wj|y, for this is also an easement, either public or private, and 
wag so applied in |he cqse of Spear v. Bicknell, 5 Mass. Rep. 
125. In that case, the plaintiff declared in trespass for break- 
ing and taking away plaintiff's gate, standing on his land. The 
defendant replied thprt the locus in quo was a public highway, 
and that it obstructed the use of the same, and that he removed 
it $* he bad a right to do, thus putting in issue the existence 
of this public easement. And the question was, whether a jus- 
tic could fry the same. A"d it was held that the justice had 
pot jurisdiction oyer fhe case, for trying the existence of this 
right of easement was trying the title to a " real franchise," 
$nd would oust the jurisdiction of a court, thaf had not jurisdic- 
tion over titles to real estate. The same principle was also de 
cided ip the following cases : Strout v. Berry, 7 Mass. Rep. 
385. 7 Conn. Rep. 419. The same principle has also 
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been applied to an action on the case, for the diversion of j^***** 
a private stream of water, and a judgment rendered by a i837 -' 
justice, in such an action, has been decided void on audita Mant f Witb 

S ttcr€/a - T™rf 

It cannot be urged that this questiob arises collaterally in the Powo * L 

case, for it will be perceived that it arises in the same way^ as 

in the cases cited from East's and Mass. Rep. Each of those ca* 

ses was pending between two individuals for damages* and lbs 

existence of a public easement was the foundation of the plain* 

tiffs' action in one case, and of the defendant's defence in the 

other. So, this is a suit pending for damages, and the existence 

ol this public easement is alleged, traversed, and is the founda*- 

tion of the plaintiff action. If, therefore, in those cafes, the 

existence of the easement arose sufficiently direct to render thos* 

actions local, it must* necessarily, have the same effect in the 

case at bar. 

3. It is a general rule* that all action) are local when the 
cause of action could only have arisen in a particular place or 
county, and that, where an action is brought in a different county, 
it is a defect, of which advantage can be taken under the general 
issue. 1 Chitty on PI. 284, 271. Saund. PK and Ev. 41*, 
414. The cause of action, in this case, is the neglect of the 
town to repair this road. The damages, sustained by the plain- 
tiffs, are a consequence of this neglect. The cause of adtioh 
could arise in no other place or county, and, necessarily, is as local 
as the highway itself. 

These principles of the common law are not altered by our 
statute, p. 72. Indeed, so far as local actions are concerned, our 
statute is in affirmance of the common law. The intention of 
the legislature, in the enacting clause, was manifestly to regulate 
and limit the venue in transitory actions, requiring them to be 
brought in the county where one of the parties reside — if so, 
they certainly did not intend to extend the venue in local ac- 
tions. The proviso of the act, also, manifestly, (from its phra- 
seology,) was intended to except actions local at common law. 

All statutes are to be so construed that the whole may stand 
or have an effect according to the maxim, ut res magu valeai 
quam pereat. The expression-, " trespass committed on tb* 
freehold," must refer to other cases than those referred to in the 
former part of the proviso, under the expression, " actions ol 
trespass." Else it is mere repetition The true construction of 
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j**™" 4 * t ' 1 ' 3 pro? 190 ,s > t' )at a " actions of trespass and ejectment, and all 
j837 - actions for trespasses or injuries on or to real estate , shall be 



Hunt k. wife brought in the county where the lands lie. This action, there- 
TtZn ©f fo re > ^ing founded on an injury to this " real franchise," by 
Powmi. f | ie neglect f the town to keep it in repair, is rendered local by 
the construction and express provisioo of the act. Indeed, if 
the case in 5 Mass. Rep. is correct, it cannot be contended, 
that any case that tries the right and title of a public easement, 
or to real estate, can be tried out of the ooqnty where that right 
exists, either at common law, or by our statute. 

II. The statute creates a liability on the town, only " where 
special damage has arisen by means of the insufficiency or want 
of repair of said road" — and, in the construction of the statute, 
it has been uniformly held that the damage must solely arise 
from that cause, and that an action cannot be sustained where 
the injury arose, partly from the neglect of the towti, and part- 
ly from the neglect of the party. I Vu Rep. 353. 5 Vt. Rep. 
587. 11 East's Rep. 60. 2 N. H. Rep. 392. On this principle, 
it is insisted that the jury should have been charged, that this 
action could not be sustained, if they beliered, from the testimony, 
that the accident would not have happened, if the nut had not 
come off, for. in such case, the injury is chargeable to that event, 
rather than to the insufficiency of the road. 

There was testimony intro !uced, tending to shew, that the 
nut was insufficiently screwed on, and was, also, insufficient in 
itself. Either of those facts, if believed by the jury, would entitle 
the defendants to a verdict ; for, if the injury arose from those 
causes, or if they partly contributed to the injury, it cannot be said 
that it arose, solely, from the insufficiency or want of repair of said 
road. The court charged the jury, that the town was liable if the 
nut was insufficiently screwed on, if done by Cooley's servants. 
In this respect, Cooley or his servants were the servants of the 
plaintiffs, and this negligence was the plaintiffs* negligence. But 
whether they were or not, it the injury was caused by the nut 
coming off, and it came off, in consequence of its being negli- 
gently put on, by any one, the injury then wholly arose from 
that cause, and, in no way, can it be said, that it arose solely 
from the insufficiency of the road. To sustain this action on 
our statute, tlie plaintiffs must shew die insufficiency of the road, 
the exercise df proper care, on their part, and that the in- 
jury arose exclusively from the insufficiency of the road. lu 
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this case, the injury arose from the nut coming off, and being in- ESJj 
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sufficient in itself, and being insufficiently put on. 

The opinion of the court was delivered by *"*£** 

Redficld, J. ft is not necessary to go into the discussion p*??*!. 
of the ancient learning on the venue of actions. That subject 
is familiar to the profession, and it is well known it had refer* 
ence to the selection of the jury from the vicinity of the trans- 
action, or the residence of the parties, on some supposed ground 
ot their being, on that account, more competent triers. Expe- 
rience has, however, demonstrated, that such is not always, — per- 
haps not often, — the case, and sometimes the reverse is obviously 
true, f n this State, the place of trial is fixed with reference to 
the residence of the parties, with the exception of the actions of 
ejectment and tresspass on the freehold, which must^be brought 
in the county where the lands lie. When the parties both reside 
out of the State, or the defendant resides out of the State, and 
the plaintiff within the State, the suit may be brought in any 
county in the State. If both parties reside within the State, as 
in this case, the action may be brought in the county where 
either party resides. These plaintiffs, residing in Rutland Coun- 
ty, had, by the general provision of the statute, the right to bring 
their suit here. The action does not come within the excep- 
tion of the statute as to actions of ejectment and trespass on the 
freehold. The statute has made no other actions strictly local. 
And we see no good reason why it should have done so. 
This statute was framed by eminent jurists, and we are not to 
suppose they were ignorant that many actions, at common law, 
were local. We think, then, it may well be supposed the leg- 
islature did not intend to make any other actions local, with re- 
ference to the county. If the cause of action accrued without 
the State, it would be very questionable whether this action 
could be sustained ; — not that it is an action for nuisance, or for 
obstructing a public or private way ; — but for an injury resulting 
from the default of defendants to perform a duty, imposed by 
statute, and in itself concerning, intimately, the internal police ) 
of the State. And, in either case, the remedy is confined to the 
forum of the place, where the cause of action accrued 

In regard to the other point in the case, it is well settled that ip^ 
the plaintiff or his agent is guilty of any negligence, either in 
driving, or in the construction or repair of his carriage, harness 
ttc. whereby the injury is, in any manner, or any part, hastened 
Vol. ix. 53 
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tatw* or produced, he cannot recover, although the want of repair of 



1837, 



the road might have conspired to produce or aggravate the injury. 



Hunt * wife ^ Ut m this case, the jury have found, that the plaintiff s 9 agent 
Town of was guilty °f D0 su °h negligence. But they were told by the court, 
rowo&i. ^^ although the nut or bolt was insufficient, and this through 
the neglect of the owner of the carriage, still the plaintiffs would 
be entitled to recover. If this were so, this circumstance, (or 
accident, so far as plaintiff is concerned,) formed the proximate 
cause of the injury, and the jury have found virtually, that, had 
the road been in suitable repair, the injury would have been 
prevented. The loss, then, is the combined. jESuJt of accident 
_ _ and of defendants' neglect to repair the road. We think, under 
such circumstances, the defendants are liable for the loss. It 
is no doubt true, that, had the accident not occurred, no dam- 
age would have been sustained. And had the defendants per- 
formed their duty, the same result would have followed. And 
if in every case,, where injuries are produced by accidental causes, 
conspiring with the insufficiency of roads, towns and corporations 
are not liable, a case cannot well be supposed, in which they would 
be liable. For it is well settled, that, when the highways are noto- 
riously insufficient and out of repair, so that nothing, but the 
most downright fool-hardiness, would tempt one to venture upon 
them, corporations will not be held liable for damages sustained 
by those, who attempt to pass them. Apd if the highways are 
in any apparently tolerable condition for passing, it can hardly be 
supposed, that, with the most perfect carriage and harness, and 
most docile and manageable team, with slplful driving, any loss 
would occur. The liability of corporations, to afford any secu- 
rity to travellers, must be for similar injuries to the present. If 
the injury would have been prevented, had the road not been in- 
sufficient, or out of repair, the loss, injustice, ought to fall upon 
the corporation, unless the plaintiff has conducted in such a way 
as to increase the hazard. 

j In every case of damage, occurring on the highway, we could 

/suppose a state of circumstances, in which the injury would not 

I have occurred. If the team had not been too young, or restive, 

* or too old, or too bead-strong, or the harness had not been defec- 

(tive, or the carriage insufficient, no loss would have intervened. 
It is to guard against these constantly occurring accidents, that 
towns are required to guard, in building highways. The trav- 
eller is not 4x)und to see to it, that his carriage and harness is 
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always perfect, and bis team of the most manageable character, Uumar ^ 
and in the most perfect training, before he ventures upon the iBB *- 
highway. If he could be always sure of all this, he would not Huat fcwl6 j 
require any further guaranty of his safety, unless the roads were To ^ ^ 
absolutely impassable. If the plaintiff is in the exercise of or- Pwnuh 
dinary care and prudence, and the injury is attributable to the in- 
sufficiency of the road, conspiring with some accidental cause, 
the defendants are liable. 

The judgment of the county court is, therefore} affirmed; 
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John Austin v. A. M. Austin, and S. C. Raymond, — Bill. 

and 

Braalngton, 

1887. ' S. C. RXYirdNi) v. 3. and A. M. Austin, — Cross bill. 

(In Chancery.) 

A receipt in full of all demands is no evidence of the discharge of a mort- 
gage given to secure the party's future support. 

A mortgage, conditioned for the pupport of the mortgagee, admits of com- 
pensation ; and where the mortgagor has conveyed his interest, the pur- 
chaser will be permitted to redeem, by making compensation for part sup- 
port, to be settled by the master, and paying a specific allowance for the 
future. 

The facts in this case are stated in the opinion of the court, 
delivered by 



OF THE STATE OF VERMONT. 421 

Phelps, Chancellor. This subject comes before us upon *%%%£?*' 
a bill and cross bill, and the real parties litigant are John Austin 1837 < ' 
and S. C. Raymond, Alanson M. Austin having Utile or no interest Anrtl0 
in the result. The material facts appear to be these. John A-Bt J; and 
Austin, the orator in the original bill, being possessed of a farm iU J ,mood - 
in Dorset, and being advanced in life, conveyed the same to his 
son, A. M. Austin, and took from his son a mortgage, condition- 
ed for the support of himself and wife* during their natural lives. 
This mortgage was executed and recorded on the 13 th day of 
May, 1826. Subsequently to this, viz. on the 17th of March; 
1827, John Austin, for some consideration not shewn to us, ex- 
ecuted to his son, Alanson, a receipt of the following tenor, viz* 

" Received, Manchester, March 17, 1727, of Alanson M. 
Austin, seven hundred and fifty dollars, in full for a bond, which 
I hold against him, also a note for seventy-five dollars, which I 
also hold against him, and in full of all other demands to this date, 
as witness my hand," &c. 

This receipt was, on the 20th of the same month, recorded in 
the town records in Dorset, but the object and purpose of procur- 
ing it to be recorded are not disclosed. Subsequently to this* to 
wit, in April, 1828, Alanson M. Austin, being then id possession 
of said farm, applied to Raymond for a loan of money, and pro* 
cured a loan of four hundred dollars, for which he executed a 
mortgage of the same farm. 

Alanson M. Austin having become insolvent and left the 
country, John Austin brings his bill to foreclose his mortgage* 
and Raymond, who is made defendant, brings bis cross bill, 
seeking for a discovery, and to have his mortgage preferred to 
that of the orator, partly upon the ground that the orator's mort- 
gage has been satisfied and discharged, and partly upon the 
ground of an alleged fraudulent collusion between the Austins, 
to deceive and induce him to make the loan, upon the supposi- 
tion that the previous incumbrance was discharged. Although 
there are some things about the case, which appear suspicious, 
yet the proof of any fraudulent practice, on the part of John Aus- 
tin, falls altogether short of establishing the fact. The case, 
therefore, turns upon the effect of the papers already mentioned; 
It is insisted in behalf of the defendant, Raymond, that the effect 
of the receipt, executed by John to Alanson, is to discharge the 
mortgage. The receipt does not purport in terms to discharge 
the mortgage. It specifies a bond and also a note. It is diffi- 
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ifeiMinctmi, cu |t to conceive what connexion the note can have with the con- 
1637. dition of the mortgage. As to the bond it may have been given 



Austin ** coM** 61 *! to tne mortgage ; but there is nothing in the case to 
Auit?D and snow l ^ at lt ^ as an y c 0111163 " 00 w > tn tne subject of the cootro- 
fimjrmoQd. yersy herej and we cannot proceed upon conjecture as to its ten* 
or or purpose. So far; therefore, as the subject matter of the 
receipt or discharge is specified in the instrument, there is noth- 
ing to sustain the position of the defendant, Raymond. Nor can it 
have that effect as a receipt in full of all demands. The word, de- 
mands, must be understood to refer to subsisting debts, at least, 
to such as are absolutely due and susceptible of liquidation. It 
. would not embrace a right to future support, which is, from its 
nature, contingent^ depending upon the uncertainty of the party's 
life for its continuance, and upon a variety of circumstances, 
frhich cannot be anticipated, for its amount. The receipt not 
purporting to discharge the mortgage, the recording of it becomes 
Unimportant. The orator's deed, must, therefore, have the pre- 
ference, and the only remaining question is as to the terms of the 
decree. 

Shall the orator's deed to Alanson be vacated, and the tide 
be revested in him ? Or shall Raymond be let in to perform 
the condition ? There are insuperable objections to the former 
Course. Alanson had certainly an interest which he could legally 
transfer, and Raymond, as a bonafidt purchaser, has certainly a 
tight to retain that interest, if it be of any value. It would, 
moreover, be a new thing to set aside a deed upon such grounds, 
especially at the expense of a subsequent purchaser. 

It is argued, however, that the case does not admit of com- 
pensation. There is, certainly, no difficulty in making compen- 
sation for past maintenance, any more than in any case of a con- 
tract to perform services ; and, as to future support, the contract, 
is as susceptible of performance by Raymond now, as it was by 
Alanson in the outset. 

As to the wilful default of Alanson, if it were wilful, it ought 
not to prejudice ftaymond. The case will, therefore, be referred 
to the master, to ascertain what will be a reasonable compensa- 
tion for the past, over and above the use of the farm, which the 
orator has occupied, and what will be the probable amount, per 
annum, hereafter, and also the value of the use of the farm. 

Raymond will be decreed to pay the difference for the time 
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past, as also to pay the like difference for the future ; with an B %££*£l t 
option to the orator to surrender the farm, and take an annual 1837 ' 
allowance for bis support, or, if he 90 e}ecf, to pay Raymond's Augtin 

mortgage and take the farm absolutely. Awi ^ aod 

As fo Alanson, both parties are entitled to a decree against Em ^ BnBd > 
him. 
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PRINCIPAL MATTERS COMPRISED IN THIS VOLUME. 



ABATEMENT. 

1. It is no ground of abatement 
that a writ, returnable to the county 
court, is signed by * justice qi the 
peace, who is interested in the event 
of the suit— Graham v. Todd, 166 

2. No intendment will be made in 
favor of a plea in abatement. In 
such plea an argumentative aller 
gation is bad on demurrer. A plea 
in abatement, for defective service, 
must show that the service attempted 
was defective, and that the writ was 
not served in any other way. — Pear* 
son T.French, 349 

3. In deciding the sufficiency of a 
plea in abatement, the court will not 
look into the writ and officer's return, 
unless they aye referred to in the 
plea. 16. 

ABSCONDING DEBTOR. 

A person, sued as trustee, may 
plead in bar that the person, as whose 
trustee he is sued, is not an abscond- 

Vol. ix. 54 



ing or concealed debtor, and a judg- 
ment, on such plea, is not open to 
review. — Emerson et al. v. Paine, 
Trustee, 271 

ACCOUNT. 

1. In an action of account against 
one, as tenant in common of lands, 
counting upon the statute remedy, 
the declaration must set forth the par- 
ticular interest and estate of each 
party, in the land, and must allege, 
directly, that defendant has received 
more than his just share of the pro- 
fits of the estate, or it will be bad on 
demurrer. — Brinsmaid, Administra- 
tor v. Mayo, 31 

2, A plea in bar to such action, in 
the name of an administrator, setting 
forth that the intestate had parted 
with all interest in the land, before 
his decease, by conveying the same 
to the present plaintiff, is good for so 
much of the declaration as claims to 
recover of defendant, as bailiff of 
plaintiff, in his representative capa- 
city, lb. 
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3. Account will not lie to recover 
damages, as for a tort, 76. 

4. A plea in bar, that plaintiff has 
recovered the same lands in eject- 
ment, and damages for the use, will 
be good in an action of account, for 
all the time subsequent to -the dissei- 
zin alleged, and found in the former 



of his interest, subsequently accruing. 
ATTACHMENT OF PROPERTY 



action. 

ADMINISTRATOR. 
See Probate Court, 3 

ADVERTISEMENT, 
See Collector. 

AFFINITY. 



76. 



If property be attached by a depu- 
tized person, to charge such property 
in execution, the execution must be 
delivered to the same person, within 
thirty days after the judgment, or, if 
delivered to another oftcer; it must 
be demanded or taken by him, with* 
in thirty days, or the attachment is 

(1 dissolved.— Clark v. WashburU, 803 

\ 1_ §ee Service of writ. 



Relationship by affinity ceases upon 
the dissolution of the marriage which 
created it. — Blodget v. Brinsmaid, 

27 
AGENT. 
See Principal & Aosut. 

ALTERATION OF NOTE. 
See Promissory Note, 3. 

AMENDMENT. 
See Husband & Wive, 8 

APPEAL. 
See Jurisdiction, 1, 2; 3, 

ASSIGNMENT. 

1. When all the notes, secured by 
a mortgage, are assigned, the mort* 
gage passes with them, but when a 
part Only are assigned, whether the 
whole mortgage, or a proportionate 
part, or any interest therein, is as- 
signed, depends on the real contract 
and actual agreement of the parties. 
Langdon et aL v. Keith y 290 

2. If an assignment of the whole 
mortgage be made,by mistake, instead 
bf a part, that may be corrected, in 
chancery, by a bill brought for that 
purpose, against the proper parties. 

lb. 

3. But if Such assignee has con- 
veyed , for a valuable consideration, 
to a bohajidc purchaser, without no- 
tice of any mistake or claim by the 
original mortgagee, no decree will 
be made against him, to the prejudice 



ATTORNEY. 

1. If ad attorney receive a demand 
for collection, and the debtor leave 
demands with the same attorney for 
collection, the avails to be applied on 
the first demand when realised, this 
creates no lien on the demands left 
by the second creditor, in favor of the* 
first creditor or of the attorney, for 
the security of the first debt — Goo<£ 
rich v. Matt, 995 

2. In sucn ease, the attorney, ul 
making the collection for the second 
creditor, acts solely as his attorney} 
and such creditor has the right to con 2 
trdl such demands, tirithefut consult 1 
ing the attorney. Ib\ 

AUDITA QUERELA: 

On issuing a writ of audita quere- 
la, no other recognizance for cost is 
required by the statute bf 1822, than 
was required by the 11th section of 
the judiciary act. — Brown v. Stacy, 

118 
AUTHORIZED PERSON. 

A person regularly authorized to 
serve a writ, by a justice of the peace, 
may serve the same, in any county 9 
to the officers of which it nay by 
law be directed, though it is not, ia 
fact, directed to such officers.-CJMt 
v. Washburn, 309 

B. 

BAIL. 
If an execction issue irregularly. 
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ii may, on motion, bo set aside. If 
issued prematurely, and the bail are 
injured, the bail, in a scire facias 

Srainst them, may she.w that fact by 
ea. — Mattocks v. Judson, 343 

BASTARDY. 

1. A prosecution, under the statute, 
may be sustained by the overseer of 
the poor, against the putative father 
of a bastard child, in the name of the 
mother, though said mother, after the 
birth of said child, was married, and 
at the time of the prosecution, was a 
feme covert, her husband joining in 
said prosecution, by joining with her 
in the written request and prayer for 
the warrant — Sisco v. Harmon, 129 

2. In prosecutions for bastardy, the 
practical construction of the statute 
lias been to permit copies of the pro- 
ceedings, before the magistrate, to be 
toed in the county court, And this 
teems to be the proper course. But 
the supreme court , as a court of er- 
tor, has nothing to do with this ques- 
tion, as it is purely a matter of prac- 
tice, to be regulated by the county 
toourt, by its own rules. lb. 

BOOK ACCOUNT. 

1. tn an action of book account, 
where the "debit side of the plain- 
tiff's book" is made to exceed one 
hundred dollars, by the entry of items. 
Which the party had no right to charge 
ton book, and which he did not insist 
upon as a ground of recovery, the ju- 
risdiction of the court is not affected 
by such entry. -<Scotf if Co. v. Samp- 
sons, 339 

2. The jurisdiction of a justice of 
the peace, in the action of book ac*> 
count, is not affected by a charge 
made through mistake.— Phelps $ 
Bell v. Wood, 399 

3. Neither is the jurisdiction, in 
such case, affected by the accruing 
interest during the pendency of the 
suit, or by a charge of interest, which 
the plaintiff might recover, if the suit 
would warrant a recovery, to that ex- 
tent, lb. 



4. Whether services, charged in 
plaintiff's account, were performed 
by him, at the request of defendant, 
is a matter of fact for the auditor to 
determine, and, unless it appears that 
he found the fact, without any evi- 
dence, it cannot-be assigned as error. 

lb. 

c. 

CHANCERY. 

1. In petitions for rehearing in 
chancery, the whole case is open to 
both parties. — Sparhawk et al. v. 
Admr, of Buell et al. 41 

2. The appropriate remedy, for the 
recovery of a legacy Of the executor, 
by the legatee, is in chancery. lb. 

3. Such claim is not within any 
of the statutes of limitation, nor does 
any presumption of payment, in such 
case, arise in less time than twenty 
years, unless corVoborated by proof 
of other circumstances. lb. 

4. Such claim is not barred by not 
being presented to the commissioners 
of insolvency, on the estate of the ex- 
ecutor, but may still be pursued in 
chancery. lb. 

5. If chancery have appropriate ju- 
risdiction of the subject matter of the 
bill, and a defendant be joined, who 
is ultimately liable for the amount, 
for which the orator is Entitled to a 
decree, the court Will retain the bill, 
and pass a decree against tho defen- 
dant ultimately liable. lb. 

6. A testator conveyed to defendant 
a farm, and took back a bond and 
mortgage. The executor brought a 
bill to compel a performance of the 
bond, according to the construction 
claimed by him. The answer stated 
the bond and mortgage, and claimed 
that the defendant had performed the 
condition thereof: Held, that the 
construction to be given to the bond, 
as well as whether the same had been 
performed, were questions to be tried 
in the courts of law; that the remedy 
of the orator was wholly at law, and 
the bill was dismissed without preju- 
dice, but with cost. — Clapp's ez'r. v. 
Titus, 211 
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7. When a part of the notes, secu- 
red by a mortgage, are assigned, and 
the whole, instead of a part of the 
mortgage, is assigned, by mistake, 
such mistake may be corrected in 
ch&ncer y.-rJLangdon et al. v. Keith, 



COLLECTOR. 

A collector's advertisements of par- 
ticular land taxes must be signed by 
him, as collector.— Spear, Admr. v. 
Ditty, 282 

COMMITMENT. 
See Execution. 

COMPOUNDING OF PENALTY. 

A note given, in whole or in. parti 
(or the compounding of penalties, pr 
suppressing of criminal prosecutions, 
is void and un collectable. — Hints- 
burgh v. Sumner et al. 23 

See Contract, 1,2. 

CONDITION PRECEDENT. 

A decree of the court of chapcery, 
made to depend upon the perform- 
ance of a condition precedent, is of 
no force whatever, until such condi- 
tion is complied with. If an authori- 
ty be conferred upon condition of the 
appointee giving security for the faith- 
ful discharge of the office, the giving 
of the security is a condition prece- 
dent to the vesting of the authority. 
Sparhawk et al. v. ButWs Admr. 
et al. 41 

CONSIDERATION. 

1. Where, on the purchase of a 
patent right, notes are given for the 
consideration, and those notes are 
paid after the purchaser had full 
knowledge, or the means of know- 
ledge of all the facts, such payment 
is voluntary, and there cannot be a 
recovery back of the sum paid ; al- 
though the purchaser might have 
avoided payment of the notes for want 
of consideration. —Stevens v. Head, 

174 



2. If one procure another to be* 
come his surety, and subsequently 
procure a third person to sign a pro- 
mise of indemnity to the first surety, 
there being no new consideration, 
and this not being done yn considera- 
tion of any contract, made at the time 
of the original contract, the contract 
of indemnity is void, for want of con- 
sideration — Rh v. Adams et ah 233 

3. Forbearance to sue for an inde- 
finite time, or a promise to remain, 
as surety for another, for an indefinite 
time, is no sufficient consideration 
for a promise to pay the debt, in the 
one case, or to indemnify the surety 
in the other. J& 

4. A subscription, by which the 
subscribers individually promise to 
pay the Treasurer of the State the 
sums annexed to their names, toward 
building a State House, is not void 
for want of consideration, or as against 
public policy. — State Treasurer r. 
Cross etaJ. 289 

See Compounding of Penalty. 

CONTRACT. 

1 . If one esoape from another State 
and be arrested here, in obedience to 
our statute, as a fugitive from justice, 
and contract with the party aggrieved 
for his release, such contract, while 
executory, is void, as against good 
policy. — Dixon v. Oknstead, 310 

2. Both parties are to be consid- 
ered in pari delicto, and if the party 
accused pay money or other thing, to 
obtain his release, the law will not 
aid him in recovering it back again. 

1L 

3. How far misrepresentation, as 
to the title of the land, will affect the 
contract, where the conveyance is 
by quit claim deed.— Richardson v. 
Boright, 368 

4. The party in interest in a con- 
tract, resting in parol, may sue upon 
it, — Lapham v. Green, 407 

COVENANT. 

The covenant, arising out of the 
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words "yielding and paying/' in * 
lease, is an implied covenant, and the 
leasee is not liable on it for rents ac- 
cruing after an assignment of his 
term, — Kimptonv. Walker, 191 

»• 

DAMAGES. 

Damages in ejectment can never 
be recovered, unless the land, or some 
portion of it, is recovered *—Smit h 
v. Benson, 138 



PATE. 

Difference stated, as to materiali- 
ty of time, in declaring upon written 
contracts, between '*the dale," and 
lime of execution. — Broughton v. 
Fuller*, 378 

DECEIT. 
See Limitation of Actions, 1, 2. 

DEED. 

1. In the case of a deed of lands, 
the court will not presume it to have 
been recorded, or require the oppo- 
site party to search the records of 
the proper office, before resorting to 
oral evidence of its contents. — Mat- 
tocks v. Steams $ Wife, 326 

2. How far misrepresentation, as 
to the title of the land, will affect the 
contract, where the conveyance is by 
quit-c|ajrn deed. — Richardson y* Bor 
right, 3(}8 

See Flowing Land, 2. 

DEMAND OF PROPERTY AT- 
TACHED. 

1. If property be attached by a de? 
putized person, to charge such prop- 
erty in execution, the execution must 
be delivered to the same person, with- 
in thirty days after the judgment, or, 
if delivered to anothei officer, it must 
be demanded or taken by him, with- 
in thirty days, or the attachment is 
dissolved.— Clark v. Washburn, 302 

2. When the attachment is made 
by one officer, and the execution is 

Vol, ix. 55 



delivered to another, with directions 
to levy on the property attached, it is 
the duty of the officer, who has the 
execution, to demand the property of 
the one making the attachment.- A yer 
v.Jameson, 363 

DEVASTAVIT. 

See Executor, 1, ?. 

DISCONTINUANCE. 
See Justices' Courts, 1, 2. 

DIVISION OF TOWN. 

An imperfect division, evidenced 
by a plan, or by parol, acquiesced iu 
by the proprietors, is good against a 
stranger. — Sawyer v. Newland, 383 

DIVISIONAL IflXq. 

1. If two persons own equal parts 
of a lot of land in severalty, but not 
divided by any visible monuments, if 
both are. in possession of their respec- 
tive parts for fifteen years, acquiesc- 
ing in an imaginary line of division 
during that time, that line is thereby 
established as the divisional line. 
Beecher v. Parmele et al. 352 

2. Tb^t line, in such case, will be 
considered as drawn through the cen- 
tre, in such manner as to leave the 
parts equal, and as nearly similar as 
possible, unless the parties have evin- 
ced a consent that it shall be other- 
wise drawn, in which case their con- 
sent or acquiescence will govern, lb. 

DIVORCE. 

The husband's interest in the wife's 
lands is determined by a divorce, a 
vinculo.— Mattocks v. Stearns fy 
Wife, 326 

E. 
EJECTMENT. 

1 . Damages in ejectment can nev- 
er be recovered, unless the land, or 
some portion of it,is recovered .-Smith 
v. Benson, 138 

2. If wife's lands be levied upon, 
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on execution against the husband, 
and he remain in possession after the 
expiratioti of six months from the le- 
vy, he is a wrong-doer, and may be 
sued in ejectment. — Mattocks v 
Stearns <$• Wife, 326 

ENROLMENT. 
See Militia, 1. 

ESTOPPEL. 

Matter of estoppel must be so plea- 
ded, or it will be considered as wai- 
ved. — Brinsmaid,Admr. v. Mayo, 31 

EVIDENCE. 

1. A receipt, not under seal, ac- 
knowledging to have received full 
payment of a debt or legacy, is prima 
facie a bar to the recovery of such 
debt, and may be relied upon as evi- 
dence of payment. — Spar hawk et al, 
v. BueWs Admr. et al. 4 1 

2. But it is competent to give pa- 
rol evidence to contradict such re- 
ceipt, and, if i i be proved to have been 
given without consideration, it is of 
no force, as a defence to the suit, lb. 

3. Where, on the sale of articles 
of personal property, a bill of sale is 
given, describing the property sold, 
and receipting the price, but contain- 
ing no warranty : Held, that the 
purchaser could not give parol evi- 
dence to prove a warranty. — Reed v. 
Wood, 285 

4. If the county court admit evi- 
dence of notice to the opposite party 
to produce a deed, before any evidence 
is given of the existence of the deed, 
and, the deed not being produced, 
permit the party to proceed and prove 
its contents, it is an informal mode of 
proceeding, but no ground of error. 
The court below has a discretion in 
regard to the order of introducing 
testimony. — Mattocks v. Stearns fy 
Wife, 326 

5. If the opposite party, in whose 
possession a deed is presumed to be, 
is out of the State, notice to his coun- 
sel, to produce the original, is suffi- 



cient to warrant the introduction of 
secondary evidence of its contents. 

lb. 

6. The declarations of one in pos- 
session of land, whether as tenant or 
proprietor, are evidence (as against 
those, who derive their possession 
through him,) of the manner in which 
the land has been occupied. — Beech- 
erv. Parmdeetal. 352 

7. The party is not obliged to shew 
such declarations by the person ma- 
king them, although he be living, and 
a competent witness. lb. 

8. An imperfect division, eviden- 
ced by a plan, or by parol, acquiesc- 
ed in by the proprietors, is good 
against a stranger. — Sawyer v. New- 
land, 383 

9. A receipt, which contains no 
contract, although executed at the 
same time, and in reference to the 
same subject matter of the contract, 
need not be produced in evidence of 
the contract. — Goodrich v. Molt, 

395 

10. And if such writing or receipt 
contain the contract, and is not in 
the power of the party, it need not 
be produced. lb* 

EXECUTION. 

1. If a debtor is committed on a 
writ of execution, when it ought to 
have been levied on property, his 
remedy is by an action against the 
officer. The commitment is not there- 
by rendered void. And it seems % that 
to entitle the debtor to any redress in 
such a case, he should have been wil- 
ling to acquiesce in the taking of his 
property. — Warner v. StockweUetal. 

9 

2. An execution, issued by a jus- 
tice of the peace, upon a judgment, 
in which the debt or damages do not 
exceed the sum of fifty three dollars, 
should be made returnable in sixty 
days, though the damages and costs, 
together, exceed that sum. — Allen v. 
Warren, 203 

3. If property be attached by ade- 
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putized person, to charge such prop- 
erty in execution, the execution must 
be delivered to the same person, with- 
in thirty days after the judgment, or, 
if delivered to another officer, it must 
be demanded or taken by him, within 
thirty days, or the attachment is dis- 
solved.— O/orA: v. Washburn, 302 

4. If an execution issue irregularly* 
it may, on motion, be set aside. If 
issued prematurely, and the bail are 
injured, the bail, in a scire f actus 
against them, may shew that fact by 
plea. — Mattocks v. Judson, 343 

5. On demurrer to a writ of scire 
facias, the court cannot notice, ei- 
ther that the execution issued within 
twenty-four hours, or that it was not 
issued by permission of the judges. 

lb. 

6. The lien, created by attachment 
of personal property, is preserved by 
giving the execution, within thirty 
days, to the officer attaching. — Ayer 
v. Jameson, 363 

7. When the attachment is made 
by one officer, and the execution is 
delivered to another, with directions 
to levy on the property attached, it is 
the duty of the officer, who has the 
execution, to demand the property of 
the one making the attachment, lb. 

8. An attachment, made by the 
sheriff's deputy, is the same as if made 
by him, and the lien is preserved by 
delivering the execution to the sheriff. 

9. How the officer may make an. 
execution his own, by acts, showing 
his intention, understanding^ made, 
to adopt it as such.— Goodrich v. 
Mott, 395 

See Militia, 4. 
'* Levy op Execution, 1. 
" Officer, 1,2. 

EXECUTOR. 

I. One executor is not liable for 
the devastavit of auother joint exec- 
utor, where he never had the control 
or possession of the funds. — Spar- 
hawk et al. v. BuelVs Admr. etal. 41 



2. But if both take possession of 
the goods jointly, or if one, having 
possession of the goods, suffer them 
to go into the hands of another exec- 
utor, who squanders them, both are 
liable for the waste. lb. 

3. If executors give a joint bond 
for faithful administration, each is 
liable for the acts of the others. The 
statute in force, in the compilation of 
Tolman's edition of the statutes, re- 
quires executors to give a bond for 
faithful rdministration; " in the same 
manner administrators were by law 
required to do* 11 and, under such sta- 
tute, an executor's bond, providing 
that the executors shall pay all lega- 
cies, is a valid and binding obligation, 
as coming within the fair intent and 
meaning of the statute. lb. 

4. An execu'or is not liable to pay 
interest on a legacy, due to infant leg- 
atees, and no time of payment speci- 
fied, until guardians are appointed, 
and the executor is notified of such 
appointment, unless he has actually 
received interest on the money, or the 
money was so invested that he might 
have received interest without incur- 
ring an unreasonable hazard. lb. 

See Chancery, 2, 4. 
u Probate Courts, 3. 

EXEMPTION FROM ATTACH- 
MENT. 

Personal property, exempt from the 
levy of execution, is not to be held li- 
able in the hands of a trustee.-Par/ta 
4* Co. v. Cushman, Trustee, 320 

P. 

FEME COVERT, 
See Husband & Wife. 

FINES. 
See Militia, 2, 4. 

FLOWING LAND. 
1. R. y being the owner of a farm 
and a fall of water, conveys by deed 
all the land, which shall be subject 
to be covered by water, in conse- 
quence of a dam six feet high from 
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low water mark, between Sept. and 
May ; and in a subsequent deed con- 
veys, with a like description, except- 
ing the lands of B. and J. : Held, 
that the deed conveyed a right to flow 
all the grantor's land by such dam ; 
That the q>m might be raised six feet 
from the bed of the stream as it was 
when the deed was executed. — Mow- 
et al. v. Hutchinson, 242 

2 M., who was the owner of works 
on the dam, together with H. t pur- 
chased the farm which was owned by 
R. 9 and agreed upon a division, but 
the deed was taken to them jointly, 
and they released, each to the other, 
their respective portions of the farm, 
agreeably the division : Held, that 
the release from M. to //. conveyed 
the right which he had, as owner of 
the works, to flow the land thus re- 
leased ; but that it was inequitable 
that it should so operate, and that//, 
should be enjoined from giving the 
lease in evidence, as conveying the 
right, which M. had to flow the lands. 

lb. 

3. A right to flow, derived from 
grant, is not lost by non user, when it 
cannot be used without disturbing 
the right of others, but may be exer- 
cised, whenever the right of the others 
can be extinguished or bought, Ib % 

FRAUDS, STATUTE OF. 

A promise to pay the debt of a third 
person is a collateral promise, and 
within the statute of frauds, and must 
be proved in writing, if the original 
debtor still remains liable for the 
debt; but if, by the terms of the con- 
tract, the original debtor is dischar- 
ged, and it remains no longer a debt 
against him, it is an independent 
contract, and not within the statute. 
Anderson v. Davis, 136 

II. v: 

HIGHWAY. 

1. If a road be out of repair, and 

an injury happen by reason of such 

want of repair, and the plaintiff or 

his agents are guilty of no want of 



care and prudence, the town is liable, 
notwithstanding the primary cause of 
the injury was a failure of a nut or 
bolt, which was insufficient or impro- 
perly fastened —Hunt and Wife?. 
Potato/. 411 

2. If there be no fault on the part 
of the plaintiff, which common saga* 
city and forecast could have anticipa- 
ted and provided against, and the loss 
be the combined result of accident 
and the insufficiency of the road, the 
plaintiff may recover. — lb. 

HUSBAND AND WIFE. 

1 . The maker of a promissory note, 
made payable to the wife during cov- 
erture, and fqr her separate property, 
is not, on that account, liable 'to be 
sued, as the trustee of the husband.— 
Parks Sf Co. v. Cushman, Trustee. 

320 

2. Personal property, inherited by 
the wife during coverture, after a de- 
cree of distribution made by the pro- 
bate court, is liable to attachment by 
the trustee process, in the hands of 
the administrator, at the suit of the 
husband's creditors. — lb. 

3. The husband has such an inter- 
est in the freehold estate of the wife, 
after issue born alive, as may be ta- 
ken by levy of execution, by his cre- 
ditors.— Mattocks v.Stearns Sp Wife* 

32r? 

4. This interest is liable to be de- 
feated by a divorce, a vinculo. — lb. 

5. The mode of levy is by metes 
and bounds, and to exhaust the inter- 
est of the husband, as far as the levy 
extends. — lb. 

6. If the husband remain in posses: 
sion of the land, after the expiration 
of six months from the levy, he is a 
wrong-doer, and may be sued in e- 
jectoient. — lb. 

7 The wife is not liable to be join- 
ed in such suit. — lb. 

8. But if she be joined, the plain- 
tiff may amend, on terms, by striking 
out her name, and take judgment 
against the husband. — 76. 

See Witness. 1. 
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INFANCY AND INFANT. 

1. The age of majority of females, 
in this state, is fixed by the constitu- 
tion, nt eighteen years. — Spar hawk 
et al v. BuelTs Admr. et ah 41 

% In an action against several joint 
contractors, if one avails himself of 
infancy, as a defence, the plaintiff 
may proceed to judgment against the 
others, or may enter a nolle prosequi, 
as to the infant, and proceed against 
the others. — Butler v. Allen ct al, 

122 

3. If an infant receive a deed of 
land, and execute a mortgage to se- 
cure the purchase money, he cannot 
avoid the mortgage and affirm the 
deed. — Richardson v. Boright. 368 

4. Every contract of an infant, 
merely voidable, will bind him, after 
becoming of full age, unless he disaf- 
firm it, within a reasonable time after 
becoming of full age. lb. 

See Executor, 4. 

INJUNCTION. 
See Flowing Land, 2. 

INSOLVENT ESTATES. 

1. Debts, not presented to the com- 
missioners on insolvent estates, are 
Warred, whether the creditors reside 
within the state or not. — M'Collum 
r. Hinckley et al. J 43 

2. If a creditor of such estate, with 
surety, refuse to present his claim to 
the commissioners for adjustment, 
when requested so to do, by the sure- 
ty, the surety will be released from 
his liability. — 16, 

3. But where the surety applies to a 
court of chancery, before the suit is 
brought, as he may do, to be released 
from hisobligation on such debt, and it 
appears thai such estate would not have 
paid the whole debt, the court will re- 
quire the surety to pay into court, for 
the benefit of the creditors, the defi • 
ciency, out of which the surety will 
be permitted to deduct his costs, and 

Vol. ix. 



the balance, if any, be paid to the 
creditor. — J6. 

4. If the creditor, by mere negli- 
gence, fail to present his claim to the 
commissioners in time, so that he lo- 
ses his remedy against the estate, the 
estate being in fact solvent, it would 
seem, he could not afterwards recov- 
er of the surety. lb. 

5. At all events, chancery will not 
interfere in his hehalf, to enable him 
to obtain a decree against the estate, 
on the ground of the primary liability 
of the surety, and the ultimate liabil- 
ity of the estate ; such possibility of 
action, in the surety, if it exist, not 
being one of those trusts, which the 
creditor can compel him to surrender 
to his use. 16. 

INTEREST. 

See Executor, 4. 

J. 

JOINDER OF PARTIES. 
See Husband & Wife, 7, 8. 

JURISDICTION. 

1 . In an action before a justice of 
the peace, on a promissory note, ex- 
ceeding twenty dollars, but indorsed 
below ten dollars, the ad damnum in 
plaintiff's writ being ten dollars, and 
there being no plea in off- set, the case 
is not appeateble.-Boardman v. Har- 
rington, 161 

2. If, in such case, the defendant 
first plead in off-set, in the county 
court, (or if the plea was not bona 

jidt inlhe court below, )\t will not make 
the case appealable. R . 

3. In an action upon a promissory 
note, originally above twenty dollars, 
and indorsed below that sum, but not 
below ten dollars, it would seem the 
case is still appealable. lb. 

4. A justice has no jurisdiction of 
an action for breaking and entering 
the plaintiff's close, and taking and 
carrying away his horse, ' to his dam- 
age •1M.''-Ph'jitfifc v. Cogswell, 183 

5. In an action of book account, 
56 
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where the " debit side of the plain- 
tiff's book" is made to exceed one 
hundred dollars, by the entry of items, 
which the party had no right to charge 
on book, and which he did not insist 
upon as a ground of recovery, the ju- 
risdiction of the court is not affected 
by such entr.y.-jSfcott 4* C°* v - &w*P* 
sons, 339 

6. The jurisdiction of a justice of 
the peace, in the action of book ac- 
count, is not affected by a charge 
made through mistake.— Phelps fy 
Bell v. Wood, 399 

7. Neither is the jurisdiction, in 
such case, affected by the accruing 
interest during the pendency of the 
suit, or by a charge of interest, which 
the plaintiff might recover, if the suit 
would warrant a recovery, to that ex- 
tent, lb. 

JUSTICE OF THE PEACE. 

1. That a writ returnable to the 
county court, is signed by a justice 
of the peace, who is interested in the 
event of the suit*, is no ground of abate- 
ment. — Graham v. Todd, 166 

2. A person, who has acted as grand 
juror, in prosecuting for an offence 
before a justice of the peace, is in- 
competent to try a civil action, brought 
to recover redress for the supposed 
criminal act. — Freclove v> Smithy 180 

3. A justice has bo jurisdiction of 
an action for breaking and entering 
plaintiffs close, and taking and car- 
rying away his horse, " to his dam- 
age $100.— Prindle v. Cogswell, 1&3 

4. A person regularly authorized to 
serve a writ, by a justice of the peace, 
may serve the same, in any county, 
to the officer 4 of which it may by 
law be directed, though it is not, in 
fact, directed to such officers.-C/arfc 
v. Washburn, 302 

See Affinity. 
" Jurisdiction. 

JUSTICES' COURTS. 

1. The absence of a justice of the 
peace from the place, to which a 
cause has been adjourned by him, for 
the whole half day, within which the 



cause was set for trial, is a discontin- 
uance of the action. — Brown v. Sta- 
cy, 118 

2. Quecre. Whether his absence 
from such place, for two hours after 
the time, would operate as a discon- 
tinuance, lb, 

3. Those general provisions, in our 
statute, relating to judicial proceed- 
ings, which are framed with particu- 
lar reference to the county and su- 
preme courts, must, When necessary, 
be applied to justices' courts, with 
such qualifications, as are requisite 
to effect the object intended by the 
legislature.-PAeipj 4* Bell v. Wood, 

399 

L. 

LANDLORD AND TENANT. 

1. The tenant cannot dispute the 
title of his landlord, until he has first 
bona fide surrendered his possession. 
— Greeno v. Munson <$• Munson. 37 

2. The same doctrine extends to 
mortgagor and mortgagee,trustee and 
cestui que trust, vendor and vendee, 
and to all other cases, where one is in 
possession of lands, acknowledging 
the title of another. — lb. 

3. But if the person in possession 
of lands, under such relation, repudi- 
ate the contract; and give the one-, 
under whom he went into possession; 
notice that he shall no longer hold 
under him, the relation ceases, the 
possession becomes adverse, and the 
statute of limitation begins to run. — 

4. But in no other way, can the 
person in possession of lands, under 
such relation, ever acquire title a- 
gainst him, under whom he went in- 
to possession. lb, 

5. A person in possession of land, 
by conveying his interest to another, 
becomes tenant to that oh t, so long 
as he retains possession, and the 
grantee, as landlord, is liable to eject- 
ment by a <hird person. — Hodges et 
al. v. Gates. 178 

See Use AND OCCUPATION. 

" Covenant. 
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LAND TAXES. 

See Collector,' 

LEASE. 

The covenant arising out of the 
Words " yielding and paying/' in a 
lease, is an implied covenant, and 
the leasee is not HaHe on it for rents, 
accruing after an assignment of his 
term.— Kimptonv. Walker. 19 1 
See Use and Occupation. 

LEGACY. 

1. A bequest of "one thousand 

dollars to the children of ," ere* 

ates an estate or interest, in joint te- 
nancy, with the jus accrescendi, and 
where some of the legatees decease, 
after the death of the testator, before 
the recovery of the legacy, the inter- 
est vests in the survivors. — Sparhawk 
et al. v. Admr. of Buell et al. 41 

2. The appropriate remedy for the 
recovery of a legacy of an executor, 
by the legatee, is in chancery. 76. 

See Prod \t« Court, 3. 

LEVY OF EXECUTION. 

The levy of an execution, upon a 
part of the interest of one tenant in 
common, should be upon an aliquot 
portion of the tenant's entire interest, 
and if not so made, but upon the te- 
nant's entire interest in a portion of 
the estate, desciibed by metes and 
bounds, it is void. — Smith v. Benson. 

138 
See Execution, 1. 

See Husband and W>fb. 3. b. 

LEX LOCI. 
See Mortgage, 4. 

LTCENSE. 

A license to enter mast be pleaded, 
•0r, if given in evidence under the gen- 
eral issue with notice, the plaintiff 
may recover for all the trespass not 
justified by the license. — Sawyer v. 
Newland. 



LIEN. 

1. If an attorney receive a demand 
for collection, and the debtor leave 
demands with the same attorney for 
collection, the avails to be applied on 
the first demand when realized, this 
creates no Hen on the demands left 
by the second creditor, in favor of the 
first creditor, or of the attorney, for 
the security of the first debt. — Good- 
rich v. Mott % 395 

2. In such case, the attorney, in 
making the collecti6n for the second 
creditor, acts solely as his attorney, 
and such creditor has the right to con- 
trol such demands, without consult- 
ing the attorney. To. 

3. In order to create a lien for the 
security of the first debt, a contract 
to that effect is necessary, which 
should be distinctly notified to the of- 
ficers and debtor, in the secondary 
collections, or they will be allowed to 
take the directions, and make pay- 
ment to the nominal creditor in the 
execution. 76. 

See Execution, 6, 8. 

LIMITATION, STATUTE OF- 

1. A claim by a legatee, against 
an executor, for a legacy, is not with- 
in any of the statutes of limitation, 
nor does presumption of payment, in 
such case, arise in less time than 
twenty years, unless corroborated by 
proof of other circumstances.— Spar- 
hawk et al v. BuelTs Admr. et al. 41 

2. In an action on the case for a 
deceit, it is not a sufficient answer 
to the statute of limitations, that the 
plaintiff was ignorant of his cause 
of action, until within six yeira, al- 
though thai ignorance was occasion- 
ed by the nature of the deceit, or the 
manner, in which the -fraud was per- 
petrated. — Smith v. Bishop. 110 

3. Whether, in any case, a distinct 
subsequent fraud, perpetrated after 
the cause of action arose, by which 
the party is kept in ignorance of his 
rights, would furnish a sufficient an- 
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swer to a plea of the statute, queer e. 
If it would, «till the practice com- 
plained of must be in itself a fraud, 
and the party must be deceived as (o 
facts material to the action. lb. 

4. If two persons own equal parts 
of a lot of land in severalty, but not 
divided by any visible monuments, if 
both are in possession of their respec- 
tive parts for fifteen years, acquiesc- 
ing in an imaginary line of division 
during that time, that line is thereby 
established as the divisional line. 
Beechcr v. Parmele et al. 352 

5. If the plaintiff bring a suit be- 
fore a justice of the peace, who once 
continues the cause, and is absent at 
the second time appointed, by which 
the suit is necessarily discontinued, 
he may bring another suit within one 
year after such discontinuance, and 
the statute of limitations will not be 
a bar to the suit, unless the cause of 
action had become barred before the 
commencement of the former action. 
Phelps 4- Bell v. Wood, 399 

6. Such discontinuance, although 
not within the terms of the proviso of 
the statute of limitations, in relation 
to suits failing of trial on the merits, 
is so far within the equity of such pro- 
viso, as to prevent the statute from 
attaching. lb. 

m. 

MILITIA. 

1. A citizen is not exempted from 
enrolment in the militia on account 
of bodily infirmity, if his infirmity is 
not open to observation, and is un- 
known to the officer making the en- 
rolment. And upon being enrolled, 
he becomes subject to military juris- 
diction, until disenrolled in the man- 
ner prescribed by statute. — Warner 
? Stockwtll et al. 9 

2. In the imposition and remission 
of fines, militia officers act judicially, 
and in cases within their jurisdiction 
their final decisions are conclusive. 

76. 

3. Sergeants 1 warrants may be 



signed in blank, and entrusted to 
captains, with authority to fill up and 
deliver out the same to the sergeants 
of their respective companies. And 
when such a warrant is accepted and 
acted upon by a sergeant, its validity 
is not impaired by the fact, that it had 
previously been filled up for another 
person, and delivered to him. lb. 

4. The doings of a sergeant under 
a writ of execution for a fine, if reg- 
ular in form, will be sustained by 
proof that he was a sergeant de facto t 
having been duly elected and sworn. 

lb. 

MISREPRESENTATION. 
See Contract, 3. 

MISTAKE. 
See Chancery, 7. 
*' Assignment, 2, 3. 

MORTGAGE. 

1. The sale and conveyance of reaj 
estate, in payment of a pre-existing 
debt, with a simple right of repurchase 
on the part of the debtor, is valid, and 
is not a mortgage, even in equity. — 
Baxter v. WilUy, 276 

2. But, in such contract, it is es- 
sential that the debt be extinguished 
absolutely, inpresenti. lb. 

3. If the object of the contract be 
to secure the payment of the debt, and 
not to extinguish it, except upon the 
happening of some subsequent event, 
or the default of the debtor to pay by 
a given day, the transaction is a mort- 
gage, and no form of words will ena- 
ble the parties to foreclose the debt- 
or's equity of redemption. lb. 

4* If such contract be made in a 
foreign country, the creditor will not 
be permitted to pursue his debt here, 
unless it is shown, that, by the law 
of the place of contract, the debtor 
will be considered as having an equity 
of redemption in the land. lb. 

5. At law, the conveyance of land, 
agreed to be received in payment of 
a pre-existing debt, although the se- 
curities are not surrendered, there 
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being no defeasance under seal, pas- 
ses the absolute title to the estate, lb. 
6- When all the notes, secured by 
a mortgage, are assigned, the mort- 
gage passes with them, but when a 
part only are assigned, whether the 
whole mortgage, or a proportionate. 
part, or any interest therein, is as- 
signed, depends on the real contract 
and actual agreement of the parties. 
Langdon it al. v. Keith, 299 

7. If an assignment of the whole 
mortgage be made, by mistake, instead 
of a part, that may be corrected, in 
chancery, by a bill brought for that 
purpose, against the proper parties* 

lb. 

8. But if such assignee has con- 
veyed, for a valuable consideration, 
to a bona fide purchaser, without no- 
tice of any mistake or claim by the 
original mortgagee, no decree will 
be made against him, to the prejudice 
of his interest, subsequently accruing. 

lb. 

9. Where W. sold personal prop- 
erty to J., and took notes, and a mort- 
gage, to secure the payment of the 
sums, but the property was immedi« 
ately put into the possession of J., 
who continued in the use and pos- 
session thereof : Held, that the mort- 
gage was void as against the creditors 
of J. — Woodward v. Gates et al. 358 

10. Where such mortgage was ex j 
ecuted in New-Hampshire, the mort- 
gagor residing in this State : Held, 
that the law of New-{Iampshire did 
not make valid such mortgage in this 
State ; as the mortgage was not, and 
could not be recorded in this State, 
in pursuance of the laws of New- 
Hampshire, lb. 

11. If an Infant receive a deed of 
land, and execute a mortgage to se- 
cure the purchase money, he cannot 
avoid the morgtage and affirm the 
deed. —Richardson v v Boright, 368 

12. A mortgage, conditioned for 
the support of the mortgagee, admits 
of compensation; and where the 
mortgagor has conveyed his interest, 

Vol. ix. 57 



the purchaser will be permitted to 
redeem, by making compensation for 
past support, to be settled by the mas- 
ter, and paying specific allowance for 
the future. — Austin v. Austin et al. 

420 

MORTGAGORS MORTGAGEE. 

1 . A mortgagee in possession, having 
obtained a decree of foreclosure, is 
not accountable, at law, to the mort- 
gagor, for the rents and profits of the 
mortgaged premises, after such de- 
cree. — Chapman v, Smith, Trustee, 

153 

2. Nor is he accountable for the 
rents and profits before s.uch decree, 
unless they were allowed by the mas- 
ter on taking the account. lb. 

3. The only remedy of the mort- 
gagor, in such a case, is in equity, lb. 

4. Queer e. Whether he has any 
remedy, except by a bill of review 
brought on the decree. lb. 

5. Under the statutes of the State 
of New York, on a sale of mortgaged 
premises at public auction, the mort- 
gagee may become a purchaser, and 
is accountable for only the sum bid, 
and may proceed at law on his bond 
for the balance. — Sabin v. Stickney, 

155 

6. It does not afford evidence of 
collusion or fraud, that he has sold 
the premises at an advanced price, 
that the persons to whom he sold were 
present at the public sale and did not 
bid, unless they were prevented from 
bidding by the procurement of the 
mortgagee. lb. 

ur. 

NON USER. 
See Flowing Lands, 3. 

NOTICE TO PRODUCE PA- 
PERS. 

1. If the county court admit evi- 
dence of notice to the opposite party 
to produce a deed, before any evidence 
is given of the existence of the deed, 
and, the deed not being produced, 
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permit the party to proceed and prore 
its contentB, it is an informal mode of 
proceeding, bnt no ground of error. 
The court below has a discretion in 
regard to the order of introducing 
testimony. — Mattocks v. Stearns $ 
Wife, 326 

2. If the opposite party, in whose 
possession a deed is presumed to be 9 
is out of the State, notice to bis coun- 
sel, to produce the original, is suffi* 
cient to warrant the introduction of 
secondary evidence of its contents. 

lb. 

O. 

OFFICER. 

1. An action Ogaidst a town for 
the neglect of the constable, in not 
levying, collecting, and returning an 
execution, cannot be sustained by 
proof of his having actually collect- 
ed thd execution t but neglected to 
pay the money to the creditor. — Bar- 
ber v. Town of Benson, 171 

2. No such action can be sustain- 
ed against the officer* or the town, if 
it appear that there was, in fact, no 
such judgment, as that described in 
the execution. 16. 

3. A person regularly authorized 
to serve a writ, by a justice of the 
peace, may serve the same, in any 
county, to the officers of which it may 
by law be directed, though it is not, 
in fact; directed to such officers. — 
Clark v. Washburn, 302 

4. How the officer may make an 
execution his Own, by acts, showing 
his intention, understand ingly made, 
to adopt it as such. — Goodrich v. 
Mott, 395 

See Militia, 2. 
" Execution* 1. 



PARTIES. 

1. In contracts, made by agents, 
without disclosing the principal, the 
suit, to enforce them, may be in the 
name of the principal or zgei\t.-Lap- 
ham v. Green, 407 



2. A dormant partner may join in 
a suit, or not, at the election of the 
plaintiffs. 76. 

3. In such cases, when the suit 
is not brought in the name of the 
party contracting ostensibly, the de- 
fendant will be entitled to make any 
defence, which he could have made, 
had the suit been in the name of the 
person, with whom the contract was 
made. 76. 

4. A suit, upon a subscription, by 
which the subscribers individually 
promise to pay the State Treasurer 
the sums annexed to their names, 
toward building a State-house, may 
be sustained in the name of theTreas- 
urer. — State Treasurer v. Cross et 
al. 289 

6. tn all actions ez contractu, the 
plaintiff, undsr the statute of 1835, 
may recover against one or more de- 
fendants, and the other defendants 
recover their costs, whether the suit 
be upon a contract in writing or not 
Broughton v. Fullers, 373 

6. The party in interest in a con- 
tract, resting in parol* may sue upon 
it. — Lapham v. Green, 407 

PARTNERS & PARTNERSHIP, 

1. One of three partners (the part- 
nership being notorious,) purchases 
a horse, for which he gives his indi- 
vidual note : The partners are not 
liable, although the avails of the horse, 
when sold, go into the partnership 
fund.— Holmes v. Burton et al. 252 

2. A dormant partner may join in 
a suit, or not, at the election of the 
plaintiffs. — Lapham V; Green, 407 

3. In such case, when the suit 
is not brought in the name of the 
party contracting ostensiby, the de- 
fendant will be entitled to make any 
defence, which he could have made, 
had the suit been in the name of the 
person, with whom the contract was 
made. lb. 

PATENT RIGHT. 

1. A conveyance of a right to use 
a patent right in a limited territory 
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is not required to be recorded in the 
patent office. — Stevens v Head, 174 
2. Where a right to use an inven- 
tion, secured by patent, is conveyed, 
and the vendee has not been disturb- 
ed in the exercise or use, the vendee 
must shew that the person conveying 
has no such right, if he seeks to re- 
cover against the vendor, on the 
ground that no right was conveyed. 

PAUPER. 
The following return on a warning 
eut process, to wit : "Aug. 22d, 1806, 
I then served this precept by leaving 
a true and attested copy of the same, 
and return, with the within yarned 
N. W., as the law directs/ 1 is sttffi» 
cient.— Fairlee v. Corinth, 265 

PLEADING. 

1. Matter of estoppel must be so 
pleaded, or it will be considered as 
waived . — Brinsmaid,Admr. v . Mayo . 

31 

2. If a plea in bar is hisdfficitent, 
or one, which the defend aut has no 
legal right to interpose, it must be 
met by replication or demurrer. That 
the county court received such a plea 
is no ground of exception or error. — 
Emerson et at. v. Paine, Trustee. 271 

3. On demurrer to a writ of scire 
facias, the court cannot notice, ei- 
ther that the execution issued with- 
in twenty-four hours, or that it was 
not issued by permission of the judg- 
es. — Mattocks v* Judson, 343 

4. No intendment will be made in 
favor of a plea in abatement In such 
plea, an argumentative allegation is 
bad on demurrer. A plea in abate- 
ment, for defective service, must show 
that the service attempted was defec- 
tive, and that the writ was not served 
in any other way .-Pearson v. French, 

349 

5. In deciding the sufficiency of a 
plea in abatement, the court will not 
look into the writ and officer's return, 
unless they are teferred to in the 
plea. 76. 



6. A liceuse to enter must be plea- 
ded, - or, if given in evidence uuder 
the general issue with notice, the plain- 
tiff may recover for all the trespass 
not justified by the license. — Sawyer 
v. Newland, 383 

See Account, 2, 4. 

PRACTICE. 

In prosecutions for bastardy, the 
practical construction of the statute 
has been to permit copies of the pro- 
ceedings, before the magistrate, to be 
used in the county court. And this 
seems to be the proper course. But 
tbe supreme court, as a court of er- 
ror, has nothing to do with this ques- 
tion, as it is purely a matter of prac- 
tice, to be regulated by tbe county 
court, by its own rules. — Sisco v. 
Harmon, 123 

PRESUMPTION. 

In the case of a deed of lands, the 
court will not presume it to have been 
recorded, or require the opposite par- 
ty to search the records of the prop- 
er office, before resorting to oral evi- 
dence of its contents. — Mattocks v. 
Stearns and Wife, 326 

PRESUMPTION OF PAYMENT. 
See Limitation of Actions. 1. 

PRINCIPAL AND AGENT. 

In contracts, made by agents, with- 
out disclosing the principal, the suit 
to enforce them, may be in the name 
of the principal or agent. — Lapham 
v. Green, 407 

PROBATE COURT. 

1. The decrees of probate courts, 
within their appropriate jurisdic- 
tion, and when the subject matter 
of the adjudication is sufficiently ex- 
pressed, will be presumed to have been 
made upon other sufficient previous 
proceedings, unless the contrary ap- 
pear from the records themselves. — 
Sparhawk et al. v. BuelTs Admr. et 
al. 41 

2. The decrees of probate courts 
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are as conclusive as the orders, sen- 
tences, or decrees of any other court, 
within their proper sphere of jurisdic- 
tion. Jo. 

3. But the proceedings of these 
courts being in the nature of proceed- 
ings in rem, they are only conclusive 
upon matters directly adjudicated, and 
not upon matters collaterally recited. 
The decree is conclusive for the par- 
pose for which it was made, and no fur- 
ther. In the settlement of an admin- 
istrator's or executor's account, the 
decree is conclusive, as to the proper 
distribution of the estate, but if debts 
or legacies be credited the executor 
or administrator, as so much money 
paid, the creditors or legatees are net 
thereby concluded. But should the 
residuary legatee question his right 
to pay sijch debt or legacy, the de- 
cree will be cenclusive. lb. 

4. A testator made a bequest to a 
trustee, {o be applied to the benefit 
of the cestui que trust, as should be 
found necessary, in the judgment and 
discretion of the judge of probate for 
the district qf VL.—Held, that the 
trustee was accountable for the prce 
perty, received as trustee, in a court 
of Chancery, and not in the court of 
probate ; that, in the exercise of the 
discretion and judgment , confided to 
him, the judge of probate acted per- 
sonally and not officially, and no ap- 
peal lay, to the supreme court, from 
his proceedings and doings.-r-Ztow- 
ner v. Downer. 231 

5. In appeals from the probate 
court, this court sits as a supreme 
court of probate. The whole case, 
both law and fact, is before them, 
but the facts must be found by com- 
missioners. — Smith's Heirs v. Rix 
Admr. 240 

6. The court of probate, hy peti- 
tion for that purpose, may correct er- 
rors in its former decrees, after any 
lapse of time short of twenty years, 
where the interest of the parties only 
is concerned. But this should only 
be done, where the errors are appa- 



rent, or conceded by the parties, or 
proved beyond all doubt. lb. 

PROMISSORY NOTE. 

1. L. deeded to M. a tract of land 
subject to a lease, which, as to one 
part, expired 1st of February, and the 
residue, 1st of May, and also subject 
to a mortgage to one D. of about 
$700,00, and covenanted that the 
mortgage should be discharged be- 
fore the expiration of the lease, or 
that M. should not be obliged to make 
any further payments on the notes gi- 
ven to secure the purchase money. 
$300,00 of the purchase money was 
paid when the deed was given. In an 
action on one of the notes ; held, that 
the ambiguity arose from the testi- 
mony, shewing the payment of the 
$300,00; that the parties intended 
by the terra, ^expiration of the lease," 
the time when it first expired as to 
part, viz. 1st of May, ancj that the 
failure of L. to discharge the mort- 
gage to D. before that time, operated 
as a release af all the notes given for 
the purchase money. — Foot v. Max- 
hams. 223 

2. Where a person, not a party to 
a note, signs his name on the back, 
without any words to express the na- 
ture of his undertaking, he is consi- 
dered as a joint promisqr with the 
qther signers, and if any of the other 
signers are merely sureties, he is con- 
sidered as a corsurety with them. — 
Flint v.Day. 345 

3- If a promissory note be altered 
in a material point, by consent of one 
signer, without the conseut of the 
other signer, it is the note of the first, 
but not of the other, and, if declared 
upon as the joint note of both, the 
plaintiff may recover against one, 
and the qther recover his costs. — . 
Broughton v. Fullers. 373 

See Compounding of Penalty. 

" Consideration, 1. 

il Trover, 1,2. 

'< Trustee Action, 3. 

•• Assignment, 1. 

" Date. 
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PUBLIC POLICY 
See Consideration, 4. 

R. 

RECEIPT. 

1. A receipt, not under seal, ac- 
knowledging to have received full 
payment of a debt or legacy, \* prima 
facie a bar to the recovery of such 
debt, and may be relied upon as evi- 
dence of payment. — Sparhatok et aU 
v. BuelTs Admr. et al. 41 

2. But it is competent to give pa- 
rol evidence to contradict such re- 
ceipt, and, if it be proved to have been 
given without consideration, it is of 
no validity. lb. 

3. A receipt, which contains no 
contract, although executed at the 
same time, and in reference to the 
same subject matter of the contract, 
need not be produced in evidence of 
the contract. — Goodrich v. Moit, 

395 

4. And if such writing or receipt 
contain the contract, and is not iu 
the power of the party, it need not 
be produced. 76. 

5. A receipt in full of all demands 
is no evidence of the discharge of a 
mortgage, given to secure the party's 
future support. — Austin v. Austin et 
al. 420 

See Sheriff, 1. 

RECOGNIZANCE. 
See Audita Querela. 

REDEMPTION, EQUITY OF. 
See Mortgage, 12. 

REHEARING. 
See Chancery, 1. 

RELATIONSHIP. 
See Affinitf/. 

RENT. 
See Use & Occupation. 
" Covenant. 

RENTS dz, PROFITS. 
Se- Mortgagor & Mortgagee. 
Vol. ix. 58 



REVIEW. 
A person, sued as trustee, may 
plead in bar that the principal debtor 
is not an absconding or concealed 
debtor, and a judgment on such plea 
is nut open (o review.— Emerson et al. 
v. Paine, Trustee. 271 



SALE. 

1. Where TF. sold personal prop* 
erty to J., and took notes, and a mort- 
gage, to secure the payment of the 
sums, but the property was immedi* 
ately put into the possession of t /. f 
who continued in the use and pos- 
session thereof: Held, that the mort- 
gage was void as against the creditors 
of J.— Woodward v. Gates et al. 368 

2. Where such mortgage was ex- 
ecuted in New-Hampshire, the mort- 
gagor residing in this State : Held, 
that the law of New-Hampshire did 
not make valid such mortgage in this 
State ; as the mortgage was not, and 
could not be recorded in this State, 
in pursuance of the laws of New- 
Hampshire, lb. 

SERJEANT. 
See Militia, 3, 4. 
SERVICE OF WRIT. 
If an attachment of personal prop- 
erty be begun on Saturday night, be* 
fore the going down of the sun, it may 
be completed at the first convenient 
time after. — Pearson v. French, 349 
SHERIFF. 

1. In an action by the sheriff, 
against the receiptor of goods attach- 
ed, the latter cannot set up, in defence, 
a want of the delivery of the goods to 
him, or that no such goods were at- 
tached.— Allen v. Butler, et al. 122 

2. An attachment, made by the 
sheriffs deputy, is the same as if 
made by him, and the lien is preser- 
ved by delivering the execution to 
the sheriff. — Ayer v. Jameson, 363 

See Officer, 1, 2. 

SUBSCRIPTON. 
1. A suit, upon a subscription paper, 
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by which the subscribers individually 
promise to pay the State Treasurer 
the sums annexed to their names, 
toward building a State-house, may 
be sustained in the name of theT«eas- 
urer. — State Treasurer v. Cross et 
al - 289 

2. It is no defence, in an action 
on such paper, that the whole sum 
subscribed exceeded the amount to 
be raised, but the subscription should 
abate pro rata. /©, 

SURETY. 

1. If a creditor of an insolvent es- 
tate, with surety, refuse to present his 
craim to the commissioners for adjust- 
ment, when requested so to do, by^the 
surety, the surety will be released from 
his liability.— McCollumv. Hinckley 
etal. 143 

2. But where the surety applies to a 
court of chancery, before the suit is 
brought, as he may do, to be released 
from his obligation on such debt, and it 
appears that such estate would not have 
paid the whole debt, the court will re- 
quire the surety to pay into court, for 
the benefit of the creditors, the defi- 
ciency, out of which the surety will 
be permitted to deduct his costs, and 
the balance, if any, be paid to the 
creditor.— /6. 

3. If the creditor, by mere negli- 
gence, fail to present his claim to the 
commissioners in time, so that he lo- 
ses his remedy against the estate, the 
estate being in fact solvent, it would 
seem, he could not afterwards recov- 
er of the surety, lb. 

4. At all events, chancery will not 
interfere in his hehalf, to enable him 
to obtain a decree against the estate, 
on the ground of the primary liability 
of the surety, and the ultimate liabil- 
ity of the estate; such possibility of 
action, in the surety, if it exist, not 
being one of those trusts, which the 
credit >r can compel him to surrender 
to his use. lb. 

5. Where a person, not a party to 
a note, signs his name on the back, 



without any words to express the na- 
ture of his undertaking, he is consi- 
dered as a joint protnisor with the 
other signers, and if any of the other 
signers are merely sureties, he is con- 
sidered a co-surety with them -Flint 
v. Day. 345 

See Consideration. 2. 3. 

T. 

TENANT. 
See Landlord and Tenant. 

TENANT IN COMMON. 

1 . One tenant in common cannot 
convey a part of his interest in the 
estate by metes and bounds, without 
the consent of the co-tenant.— Smith 
v. Benson. J3g 

2. The levy of an execution, upon 
a part of the interest of one tenant 
in common should be upon an aliquot 
portion of the tenant's eftlire interest, 
and if not so made, but upon the ten' 
ant's entire interest in a portion of 
the estate, described by metes and 
bounds, it is void. /*, 

TRESPASS ON THE FREE- 
HOLD. 

1. The proprietor of land, having 
right to immediate possession, may 
expel a mere intruder upon the same) 
by such force as may be necessary , 
and he will, in any event, acquire a 
rightful possession of the land, and if 
he be guilty of a breach of the peace 
or a trespass upon the person of the 
intruder, he rpust answer for that. — 
Betcher v . Parmelee et al. 352 

2, An entry upon land, under a 
deed, claiming title to the same, and 
cutting and selling timber fr«»m time 
to time, and exercising acts of owner- 
ship, is a sufficient possession to 
maintain an act of trespass quart 
clausum f regit against a stranger.— 
Sawyer v . Ncwland. 383 

See Jurisdiction. 4. 

TROVER, 
1 . Action of trover may be miiii- 
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tained by the maker of a note, which 
has been paid and left, by mistake, in 
the hands of the holder.— Pierce v. 
Gibson, 216 

2. But such action cannot be 
maintained, when the fact of payment 
is denied by the holder. lb. 

TRUSTEE ACTION. 

t. A negotiable promissory note is 
liable to be taken by a trustee pro- 
cess, as the property of the payee, 
notwithstanding an assignment of it 
by him, unless the maker has notice 
oi the assignment. But after it has 
been once assigned, the rule is dif- 
ferent, and it cannot be taken as the 
property of a subsequent holder, af- 
ter a bona Jide assignment by him, 
although no notice is given to the ma- 
ker. — Britton v. Preston, Trustee. 

257 

2. A person, sued as trustee, may 
plead in bar that the person, as whose 
trustee he is sued, is not an abscond- 
ing or concealed debtor, and a judg- 
ment on such plea is not open to re- 
View. — Emerson et al. v. Paine, 
Trustee. 271 

3. Where H. executed a note to 
C, which G. sold to P. and received 
the amount, of which P. immediately 
gave notice to IL: Held, that H. could 
not be held as the trustee of G., on 
the ground that the sale of the note 
to P. was done with the intent to en- 
able G. to abscond, and thereby de- 
fraud his creditors The question of 
fraud cannot be tried between two 
trustees upon their own disclosures : 
and there is no provision for trying 
such question by the trustee, by jury. 
Also held, that, to constitute one 
trustee of another, he must be indebt- 
ed or hold property in trust, and as 
neither H. nor P. were indebted to 
G. f nor was the note, or the amount 
due them, hoi den for his benefit in 
any way, they could not be adjudged 
his trustees. — Hutchins v. Hate ley et 
al Trustees. 295 

4. Personal property, exempt from 



the levy of execution, is not to be 
held liable in the hands of the trus- 
tee. —Parks 4* Co. *• Cwhman, 
Trustee. 330 

5- The maker of a promissory note, 
made payable to the wife during cov- 
erture, and for her separate property, 
is not, on that account, liable to be 
sued as the trustee of the husband. 

lb, 

6. Personal property inherited by 
the wife during coverture, after a 
decree of distribution made by the 
probate court, is liable to attachment 
by the trustee process, in the hands 
of the administrator, at the suit of 
the husband's creditors. lb. 

USE AND OCCUPATION. 

Where there is an express promise 
to pay a certain rent, and the prem- 
ises are actually occupied and not 
surrendered by the tenant, during 
the term, assumpsit for use and occu- 
pation may be sustained and the 
whole rent recovered, though most 
part of the premises were consumed 
by fire during the term, and there was, 
no written contract. — Voluntine v. 
Godfrey. 186 

V. 

VENDOR & VENDEE. 

1. If one sell the betterments on a 
lot of land to another, and it is agreed 
by both parties, that the title is iu a 
third person, and the vendee is to run 
the hazard of procuring that title, he 
may take a deed of such third person 
at any time, and hold the land against 
the vendor of the beitern.ents, even 
although he have not paid the vendor 
the price of such betterments.- 2>ow»- 
ner v. Richardson, 377 

2. If the vendor, in such case, is 
employed to negociate with the own- 
er of the land, for procuring the title, 
if he is bound to convey immediately 
to the vendee, his power is revocable, 
and the vendee may take a conveyance 
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of the owner of the land, without the 
vendor's consent, and hold the land 
against him, even before he has paid 
the price of the betterments. 16. 

3. In the case of vendor and ven- 
dee of real estate, no right of recove- 
ry in ejectment for the lands exists in 
favor of the former against the latter, 
unless the vendee fails to perform the 
contract on his part, and, especially, 
where the vendor is the occasion of 
the contract not being carried into 
full effect, or where he has put it out 
of his power to perforin the stipulations 
on his part. lb. 

See Patent Right, 2. 

VENUE. 

1 . An action to recover damages of 
a town, or other corporation, for an 
injury happening through the insuffic- 
iency of a road, which it is made their 
duty by statute to repair, is not local, 
so as to require the action to be brought 
in the county where the injury oc- 
curred. — Hunt 4" Wife v. Pownal, 

411 

2. Quart; Whether any action 
could be here sustained for such an 
injury happening without the State. 

lb 

w. 

WARNING. 
See Paupeb* 

WARRANT. 
See Militia, 3 

WARRANTY. 

Where, on the sale of articles of 
personal property, a bill of sale is giv- 
en, describing the property sold, and 
receipting the price, but containing 
no warranty : Held, that the purcha- 
ser could not give parol evidence to 
prove a warranty. — Reed v. Wood % 

285 



< 
/< 



WILL. 

The purchase, after the execution 
of a will, of land, which would be in- 
cluded in the general description of 
the land devised by the will, is no re- 
vocation of the will, in whole or in 
part. — Blandin et al % v. Blandin, 210 

WITNESS. 

1. 1C one of two or more defendants 
in Ci .ncery, suffer the bill to be ta- 
ken at confessed, and other defend- 
ants*anfwer, and testimony is taken, 
the wife of the defendant, defaulted, 
cannot testify, on the part of the ora- 
tors, against the other defendants, on 
the ground that her testimony tends 
to charge her husband ; for if no de- 
cree passes against the defendants 
answering, none can be had against 
the defendant, against whom the bill 
is taken as confessed.— Sparhatok et 
al. v. BueWs Admr. et al. 41 

2. Tf, by the terms of a contract to 
pay the debt of a third person, the 
original debtor is discharged, lie is not 
a competent witness for the plaintiff 
to prove such contract.-— Anderson 
v. Davis, 136 

3. Testimony may be given to shew 
that a violent quarrel existed between 
the party and a witness, introduced 
against him, without enquiring of the 
witness, as to the quarrel. — Pierce v. 
Gilson, 216 

4. The declarations of one in pos- 
session of land, whether as tenant or 
proprietory are evidence (as against 
those, who derive their possession 
through him,) of the manner in which 
the land has been occupied.— Bteck* 
er v. Parmele et al. 352 

5. The party is not obliged to show 
such declarations by the person ma- 
king them, although he be living and 
a competent witness, lb, 
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